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Interplay between CTP and workers compensation  

 

It has always been the case that legal practitioners and other professionals working within the 

personal injury sphere should have a sound knowledge of the interplay between the motor 

accident and workers compensation schemes.  

With the introduction of the Motor Accidents Injuries Act 2017 (MAIA) the interplay between 

the two schemes is heightened.  Now, more than ever, practitioners should not be complacent 

resting in their sole specialities.   

A SNAPSHOT OF THE MOTOR ACCIDENTS INJURIES ACT 2017 (MAIA) 

To really do justice to a discussion of the new NSW CTP scheme a separate lengthy paper 

dedicated to the topic would be required.  I do not propose to do that.  Instead, I would 

encourage all practitioners working in either the workers compensation or CTP schemes to 

research the new CTP scheme and keep an eye on the rapid developments therein.   

Having said that, keeping in mind the subject of this paper, it is useful to set out a basic 

summary of the legislative changes to provide background context.    

SUMMARY OF MAJOR CHANGES 

The MAIA supersedes the Motor Accidents Compensation Act 1999 (MACA) and has put in 

place a hybrid model of compensation.   Entitlements now include no-fault statutory benefits 

with modified damages entitlements to some injured persons. 

All motor vehicle accidents occurring in NSW from 1 December 2017 come under the MAIA.  

Weekly payments and medical expenses 

• 26 weeks of statutory benefits are available (from DOA), regardless of fault.  Statutory 

benefits include weekly payments of compensation together with treatment and care 

benefits.  

• Entitlement to statutory benefits is extended beyond 26 weeks only if the following tests 

are satisfied:  

o The accident related injuries do not constitute a “minor injury”; and,  

o The injured person was not “mostly at fault” (defined as more than 61% 

contributorily negligent).  

• Statutory benefits payable up to 2 years if the above two hurdles are overcome.  This 

entitlement is extended to 3 years if there is a pending damages claim and 5 years if 

there is a pending damages claim and injuries exceed 10% WPI.  

• Weekly payments are structured in a somewhat similar fashion to the workers 

compensation system.  Payments reflect a percentage of the Pre-Accident Weekly 

Earnings (PAWE):  

o First entitlement period 1-13 weeks - 95% of the difference between the PAWE 

and the post-accident earning capacity.  
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o Second entitlement period 14-78 weeks – 80% of the difference between PAWE 

and the post-accident earning capacity, or 85% in the case of a partial incapacity.  

• Following the second entitlement period payments are calculated differently, with 

reference to “earning capacity,” as opposed to PAWE.  

• If there is an entitlement to statutory benefits beyond 26 weeks, medical and treatment 

expenses to be paid under the statutory benefits scheme for life.  These are paid by the 

insurer for 5 years following DOA, and thereafter this liability transfers to the Lifetime 

Care and Support scheme.  

• Schedule 1 of the MAIA contains important definitions in respect of weekly payments of 

statutory benefits.  It is a good reference point to understand the weekly statutory 

benefits framework under the MAIA.  

Damages 

• An entitlement to damages exists if an injured person’s injury is not a “minor injury” and, 

of course, fault of another party is established.   “Minor injury” is discussed further below.  

• Damages are limited to 2 heads of damage only: 

o Non economic loss: if the injuries exceed 10% whole person impairment 

(assessed under the AMA 4 guides and Motor Accident Guidelines); and 

o Past and future economic loss 

• Noteworthy that secondary psychiatric injuries are compensable in CTP claims for the 

purposes of non-economic loss and reaching the 10% WPI threshold.  However, as with 

worker’s compensation, physical and psychological impairment cannot be combined 

when assessing WPI.  

• There is no longer an entitlement to gratuitous domestic assistance damages.   

• Medical and treatment expenses do not form part of a damages claim and are paid in 

accordance with the statutory benefits provisions.  

• Once a claim for damages resolves, the right to statutory benefits for medical and 

treatment expenses continues, ie the entitlement is not extinguished as occurs in a work 

injury damages claim under the Workers Compensation Act 1987.  This point can be 

quite important to keep in mind for a reason discussed below.  

Disputes 

A completely new system of dispute resolution has been created under the MAIA.  

CARS and MAS are no longer for the purposes of MAIA claims and has been replaced with 

the Dispute Resolution Service (DRS), a division of SIRA.   DRS was formed as part of the 

CTP reforms and introduction of the MAIA. CARS and MAS continue to operate for the 

purposes for claims under the MACA.  

Schedule 2 of the MAIA comprises of a long list of dispute types over which the DRS has 

jurisdiction.  Essentially, every decision that is made by an insurer regarding a claim is listed 

in this schedule.  In the event that a dispute arises that is not covered by this list, the decision 

will likely be captured by a “catch all” clause in the Act to ensure that the DRS has jurisdiction 

to determine a dispute.  
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If a claimant does not agree with the decision of an insurer then there is generally a 3 step 

review process:  

1. Internal Review to be conducted by the insurer 

2. Review by the DRS 

3. Panel Review (in the case of medical and merit review matters) 

The vast majority of disputes go through the internal review process, with limited exceptions, 

which are set out in the Regulation.  

It is interesting to note that this review system has been put in place at around the same time 

a similar dispute mechanism was dismantled in the workers compensation scheme.  

There are 3 broad categories of dispute types in addition to the assessment of damages 

claims.  The categories are:  

• Merit Review Matters. These largely centre around the entitlement and calculation of 

weekly payments of statutory benefits.  In addition, there are a number of procedural 

type disputes included.  

• Medical Assessment Matters. These include disputes relating to “minor injury”, WPI, 

impairment of earning capacity, and whether treatment and care is “reasonable and 

necessary.” 

• Miscellaneous claims assessment matters. These include disputes relating to fault and 

contributory negligence in addition to some procedural disputes.  

DRS will also determine damages claims.  Broadly speaking, the only damages claims to be 

exempted from DRS determination are those with a claimant under a legal incapacity.   

There are time limits in in the dispute process, and all practitioners should make careful note 

of these.  

Costs 

There is certainly a significant change to legal costs under MAIA. Legal costs are significantly 

restricted, particularly in respect of statutory benefits disputes.   

The Regulation, Schedule 1 sets out the statutory benefits disputes where legal costs may be 

payable.  

Contracting out of the regulated costs is not permitted in statutory benefits claims.     

The maximum fee for the dispute categories that attract legal costs is $1,600.  There is a cap 

of $6,000 for each dispute type.   This is for a DRS dispute only.  Legal costs are not payable 

at the internal review stage on any dispute.  

Medico legal fees are regulated.  Medical practitioners are prohibited from charging more than 

the regulated fee.  It is anticipated that this will be particularly problematic in cases requiring, 

for instance, neurosurgeon or neuropsychological assessments.  

In damages claims it is not possible to contract out of the regulated costs for damages claims 

worth $75,000 or less.   Whilst this is a similar situation to the cost regime under the MACA, it 

is noteworthy that this is quite a high threshold in circumstances where damages claims do 

not include domestic assistance or treatment care expenses.  
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Note that there is still a cap on the costs recoverable even if the damages exceed $75,000.  

Legal Advisory Service 

SIRA has set up a legal advisory service where claimants can obtain some legal assistance 

where legal costs are not allowed for under the regulations.  There is a panel of lawyers that 

provide that service and receive a small fee from SIRA.  As evidenced at the recent Law & 

Justice Committee hearing and subsequent report, there has been very limited utilisation of 

this service.  

Minor Injury  

The scheme pivots on the definition of “minor injury.” Moreover, whether the scheme ultimately 

meets the objectives of the legislation will largely depend upon whether the definition of “minor 

injury” contained in s1.6 of the MAIA meets its intended operation.  

The definition is complex and fraught with difficulties.  Scheme data demonstrates that, to 

date, the vast majority of disputes in the scheme relate to minor injury.    

Having attended numerous industry forums, workshops and meetings regarding the minor 

injury definition, it is clear that no one has a clear understanding of the boundaries of what 

constitutes a “minor injury.”  SIRA has acknowledged the difficulties faced and, as I understand 

it, has dedicated significant resources to monitor the situation with the definition.  

 What is the definition?  

The definition has three layers that scheme stakeholders must grapple with, comprising of the 

Act, the Regulations and the Motor Accident Guidelines.   

Section 1.6 of the MAIA provides that a minor injury is a “soft tissue injury” and, or a “minor 

psychological or psychiatric injury.”  

 “Soft tissue” 

A soft tissue injury is defined in 1.6(2) as: “an injury to tissue that connects, supports or 

surrounds other structures or organs of the body (such as muscles, tendons, ligaments, 

menisci, cartilage, fascia, fibrous tissues, fat, blood vessels and synovial membranes), but not 

an injury to nerves or a complete or partial rupture of tendons, ligaments, menisci or cartilage.” 

The above provides numerous pathways for disputation.  

Clause 4 of the Motor Accident Injuries Regulation 2017 provides that: “an injury to a spinal 

nerve root that manifests in neurological signs (other than radiculopathy) is included as a soft 

tissue injury of the purposes of the Act.”  

Clause 5.8-5.10 of the Motor Accident Guidelines essentially provide that an injury to the neck 

or spine is to be assessed as a minor injury in the absence of radiculopathy and what 

constitutes radiculopathy is set out therein.  

 “Minor psychological or psychiatric injury” 

A minor psychological or psychiatric injury is defined in s1.6 as “a psychological or psychiatric 

injury that is not a recognised psychiatric illness.”   This of itself leaves the gate wide open, 

however, the Regulations do qualify the definition significantly.  
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Clause 4 of the Motor Accident Injuries Regulation 2017 provides that an Acute Stress 

Disorder and an Adjustment Disorder are minor injuries (NB: as diagnosed in accordance with 

the DSM-5).   

The Motor Accident Guidelines provide that the assessment of whether a psychiatric illness is 

present is to be conducted according to the DSM-5 criteria.  

PROVISIONS DIRECTLY RELEVANT TO CLAIMS INVOLVING BOTH 

SCHEMES 

Section 3.35 – if it’s a motor accident, which statutory benefits scheme do you choose?  

 What does it say? 

3.35 No statutory benefits if workers compensation payable 

(1)  An injured person is not entitled to statutory benefits under this Part if compensation 

under the Workers Compensation Act 1987 (workers compensation) is payable to the 

injured person in respect of the injury concerned (or would be payable if the liability for 

workers compensation had not been commuted). 

(2)   The relevant insurer for a claim for statutory benefits under this Part is not entitled to 

refuse payment of statutory benefits under this Part on the grounds that workers 

compensation is payable in respect of the injury unless: 

(a) the injured person has made a successful claim for workers compensation in 

respect of the injury, or 

(b) the injured person has failed to comply with a request by the relevant insurer under 

this section to make a claim for workers compensation in respect of the injury. 

(3) A claim for workers compensation is considered to have been successful if liability for 

any workers compensation has been accepted by the insurer for the claim under 

the Workers Compensation Act 1987. Liability is considered to have been accepted until 

liability is wholly denied (and for that purpose a denial of liability does not count while it 

is the subject of a dispute under that Act). 

(4) If the relevant insurer for a claim for statutory benefits under this Part considers on 

reasonable grounds that workers compensation is or may be payable in respect of the 

injury concerned, the insurer may require the injured person to make a claim for workers 

compensation in respect of the injury. 

(5) Statutory benefits are not payable under this Part in respect of any matter for which 

workers compensation was paid before liability for workers compensation was denied. 

(6) Statutory benefits are not payable under Division 3.2 (Statutory benefits for funeral 

expenses) if workers compensation is paid or payable in respect of the death under 

Division 1 of Part 3 of the Workers Compensation Act 1987. 

(7)  A person who makes a claim for statutory benefits under this Part and a claim for workers 

compensation must inform both insurers of that fact (unless the insurers would already 

be aware of both claims having being made). Insurers under this Act and the Workers 

Compensation Act 1987 may exchange information for the purposes of facilitating the 

proper operation of this section. 

https://www.legislation.nsw.gov.au/#/view/act/1987/70
https://www.legislation.nsw.gov.au/#/view/act/1987/70
https://www.legislation.nsw.gov.au/#/view/act/1987/70
https://www.legislation.nsw.gov.au/#/view/act/1987/70
https://www.legislation.nsw.gov.au/#/view/act/1987/70
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(8) Nothing in this section affects the entitlement of an injured person to statutory benefits 

for treatment and care under Division 3.4 in respect of an injury if compensation under 

Division 3 (Compensation for medical, hospital and rehabilitation expenses etc) of Part 

3 of the Workers Compensation Act 1987 previously payable in respect of the injury has 

ceased to be payable. The relevant insurer is not entitled to refuse payment of the 

statutory benefits on the grounds that workers compensation was previously payable 

under that Division. 

 What does it mean?   

Essentially this provision means you don’t get a choice.  An injured person is generally 

obligated to lodge a statutory benefits claim with the workers compensation insurer rather than 

the CTP insurer.   

To ensure that an injured person receives compensation in a timely manner, a claim should 

be lodged on the workers compensation insurer rather than the CTP insurer.  Otherwise the 

claim could be become a hot potato bouncing between insurers with the injured person left in 

limbo without any payments of compensation.  

Note that the requirement of a “successful claim” as mentioned in s3.35(2)(b) is not included 

in s3.35(4).  Accordingly, arguably, so long as an insurer has formally required an injured 

person to lodge a claim for workers compensation and they have not done so, then the CTP 

claim can be rejected.   When dealing with a claim like this, ensure an insurer should give 

formal written notice of the request.   In this regard, DRS has determined in at least on case 

that a phone conversation was not enough to constitute a request under the section.  

Note that CTP statutory benefits may be available once workers compensation entitlements 

cease.  In such a situation, a CTP claim should be promptly lodged (note that the time limit to 

do so in such situation is extended under s6.13(4)).  

As with a large proportion of the MAIA, it is expected that this section will be the subject of 

quite a bit of disputation and accordingly developments should be closely monitored to 

properly protect the interests of a client.  

Section 151Z of the Workers Compensation Act 1987 (WC Act) and the MAIA 

Unintended consequences of the originally enacted MAIA were resolved by the Workers 

Compensation Legislation Amendment Bill 2018.   Schedule 6, as expressed in the second 

reading speech by Scot Macdonald MLC “seeks to address unintended consequences arising 

from the implementation of the new compulsory third party scheme and the interaction 

between the Motor Accident Injuries Act 2017 and the Workers Compensation Act 1987” 

Under the MAIA the entitlement to CTP damages is significantly reduced.  As discussed 

above, treatment and care expenses are no longer heads of damage and instead are payable 

only under the statutory benefits scheme. Yet, by the operation of the then enacted s151Z of 

the WC Act, the injured person would be obligated to pay back the workers compensation 

payments including treatment expenses.   This involved a very real possibility of the CTP 

damages being swallowed whole by the workers compensation recovery amount.  

As a result of the amendments the repayment will not include the workers compensation 

payments relating to treatment.  Nor will the repayment include an amount for permanent 

impairment lump sum payments (unless the CTP damages includes an amount for non-

economic loss).  

https://www.legislation.nsw.gov.au/#/view/act/1987/70
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Furthermore, an injured person who receives treatment statutory benefits through the workers 

compensation system and settles a CTP damages claim can then revert to the statutory 

benefits scheme under the MAIA for lifetime treatment and care expenses (NB: time limit to 

make such a claim is extended as discussed below).  

 Interstate workers 

Whilst the situation in NSW workers compensation claims discussed above has been 

resolved, the issue remains for injured persons with workers compensation rights which lay 

outside the WC Act.  

Section 3.35 only mentions the WC Act (NSW) and is silent in respect of any entitlement under 

schemes in alternative jurisdictions. Therefore, it assumed that the obligations within s3.35 do 

not apply to such a claim and an injured person would have the right to elect which scheme 

they seek statutory benefits from.   

What is important for a practitioner to note is that there are potentially important consequences 

on the election made. This is largely because of the recovery provisions in the interstate 

worker’s compensation schemes which more or less resemble the previously unamended 

151Z of the Workers Compensation Act 1987 (NSW).   Clearly, the NSW Parliament is not in 

a position to amend the equivalent sections that exist in other jurisdictions.  

Those recovery provisions essentially mean that an injured person, who settles an NSW CTP 

claim for damages, would be obligated to reimburse all payments of non NSW workers 

compensation payments up to the value of their damages claim.   

Remember that the new NSW CTP scheme for damages does not include an amount for 

medical expenses or domestic assistance which significantly limits the pool of “notional 

damages.” 

Accordingly, it may be the case that such injured persons would be well advised to pursue 

their statutory benefits rights through the CTP channel from the beginning as it otherwise has 

the potential to significantly limit their take home amount from a damages claim.   

As an aside, from the above, it is clear that this situation is complex and could have significant 

consequence to an injured person’s rights. Despite this, the MAIA does not allow for legal 

costs for lodging statutory benefits claims or providing advice on the complex issues that may 

arise.   Costs may be payable once formal disputes arise in the DRS, however.   

Time limits – section 6.13 & 6.14 

If it is decided to pursue a CTP claim, be aware that strict time limits do apply under the MAIA. 

 Statutory benefits claim 

In respect of a statutory benefits claim, section 6.13 provides that a claim must be made within 

3 months from the date of the accident.  However, it is important to lodge a claim within 28 

days to maximise the statutory benefits.  In this regard, back payments of weekly payments to 

the day after the accident will only be payable if the claim is lodged within 28 days from DOA.  

Otherwise, the payments will be calculated from the date of the claim.   

A late claim can be made so long as there is a “full and satisfactory explanation,” and:  

• the claim is made within 3 years after the date of the motor accident, or 
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• the claim is in respect of the death of a person or injury resulting in a degree of 

permanent impairment of the injured person that is greater than 10%. 

 Damages claim 

A separate claim is required for a damages claim with a separate form required.  

In respect of damages claims, section 6.14 provides that a claim must be lodged within 3 years 

from the DOA (see also s109 of the MACA).   However, it can become tricky because s6.14(1) 

provides that a claim for damages cannot be made before the expiration of 20 months after 

the motor accident unless: 

• The claim is in respect of the death of a person, or 

• The injury results in a WPI greater than 10%.   

Again, there is provision for a late claim in circumstances where there is a “full and satisfactory 

explanation”  

A claim for damages cannot be settled before the expiration of 2 years from the DOA, unless 

injuries exceed 10% WPI.  

 “Full and satisfactory explanation” is defined in section 6.2.   The definition resembles that 

contained within the MACA. The case law surrounding this definition could fill a thick text book. 

It is noteworthy that a lot of these cases involve claims where there is an interplay with the 

workers compensation scheme.  Sometimes, claimants have successfully made late claims 

by arguing that they were unaware of their CTP rights as they pursued their workers 

compensation statutory benefits.  Of course, however, this explanation does not wash so 

easily when a legal practitioner has been engaged within the relevant time limits.  

Section 1.9 (s3A MACA) – What is a motor vehicle accident?  

At face value the question is simple. However, experience demonstrates that this can 

sometimes be a very complex issue, and one that very often involves workplace accidents.  

For the MAIA to apply to an accident, it must meet the requirement set out in section 1.9.  

 What does it say?  

1.9 General restrictions on application of Act 

(1)  This Act (including any third-party policy under this Act) applies in respect of the death 

of or injury to a person that results from the use or operation of a motor vehicle only if 

the death or injury is a result of and is caused (whether or not as a result of a defect in 

the vehicle) during: 

(a) the driving of the vehicle, or 

(b) a collision, or action taken to avoid a collision, with the vehicle, or 

(c) the vehicle’s running out of control, or 

(d) a dangerous situation caused by the driving of the vehicle, a collision or action 

taken to avoid a collision with the vehicle, or the vehicle’s running out of control. 

(2) This Act (including any third-party policy under this Act) does not apply in respect of an 

injury that arises gradually from a series of incidents. 
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Note that “motor accident”, “injury” and “use or operation” are defined in section 1.4 of the 

MAIA and are relevant to the application of section 1.9.  

 What does it mean?  

Section 1.9 and the definitions within section 1.4 essentially mirror the provisions under the 

MACA.  Whilst I am not aware of any case law under these MAIA provisions, the case law 

under the MACA (and indeed the Motor Accidents Act 1988) provide the necessary guidance.  

What constitutes a motor vehicle is governed by the Road Transport Act 2013.   It is defined 

as: “a vehicle that is built to be propelled by a motor that forms part of the vehicle.”   Therefore, 

many vehicles other than your typical “car” are included in the definition.  It would include many 

vehicles frequently utilised within a workplace.  For example, it could include: mobile cranes, 

forklifts, bulldozers and elevated work platforms.  Just to name a few.  

In order for an injury or death to fall within the confines of section 1.9, it is necessary that it 

that results from “the use or operation” of the vehicle and it must then also be caused during 

one of the preconditions listed within (a) – (d).  

 “Driving” 

In respect of “driving”, there is a vast amount of case law.  I will merely mention a couple for 

illustrative purposes.    

In the case of Portlock v Baulderstone Hornibrook Engineering Pty Ltd [2005] NSWSC 775 

involved a serious injury to Mr Portlock, who was operating a mobile crane when it toppled 

over.  He had driven the crane into position.  It was stationary at the time of the accident and 

was being utilised to lift equipment at the time of injury.  Interestingly, the outriggers were not 

extended at the time.   

Ultimately, Hoeben J found that the injury did not occur during the “driving” of the vehicle as 

required by the sub clause within the equivalent section to s1.9(1)(a) above, noting that at the 

relevant time the crane had a sole purpose of lifting, and there was no intention to place the 

vehicle in locomotion.   

The case Eptec Pty Ltd v Alaee [2014] NSWCA 390 involved an injury occasioned when the 

plaintiff and a co-worker were positioned within the bucket of an elevated work platform 

(otherwise known as a cherry picker) performing painting duties.   The co-worker was 

operating the EWP.  One of the controls included a “dead man’s button” which would shut 

down the operation of the EWP.   

The bucket of the EWP began to shake violently.  There was an issue as to whether the co-

worker had attempted to move the EWP on its wheels at the time of the shaking.   The trial 

judge found that the vehicle was stationary at the relevant time and the co-worker had 

engaged the controls to attempt to move it, the EWP did not move.   The judge therefore found 

that the injury was caused in the use or operation of the vehicle and also during the driving, 

and therefore the MACA applied.  

On Appeal, the Court of Appeal found that the evidence did not support a factual finding that 

the controls to move the vehicle were engaged by the co-worker.   It was found the evidence 

only went so far as to support a finding that the co-worker had attempted to engage controls 

to move the bucket rather than controls to move the wheels of the EWP.   Accordingly, it was 

determined that the MACA did not apply.  
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This case, along with others generally supports a conclusion that when an attachment to a 

dual function vehicle is changed, and the vehicle as a whole remains stationary, then any 

injury resulting from such manoeuvre is not likely to have occurred during the “driving” of a 

vehicle.  

When dealing with an injury involving vehicles with dual functions, it is important to carefully 

analyse the facts to determine whether the injury falls within the provisions of the MAIA.  This 

can be a very difficult task given that various vehicles used on work sites (forklifts, elevated 

work platforms, cranes, loaders etc) can utilise their different functions interchangeably and 

sometimes simultaneously.  

 System of work 

Another important consideration is the determination of what is known as the “proximate 

cause” of the injury.   In other words, is the real cause of the injury a motor accident or an 

unsafe system of work?   

A leading case on this issue is Allianz Australia Insurance Ltd v GSF Australia Pty Ltd [2005] 

HCA 26.   That case involved a worker directed to use a truck that had been modified to 

transport airline containers.  The mechanism for shifting the containers was not working at the 

time. Because of this, the injured worker and his colleagues were directed to unload the 

containers manually with the use crowbars.  The worker injured his back as a result.  Both the 

Trial Judge and the Court of Appeal found that the injury fell within the then definition of injury 

in the MACA, referring to the “defect” in the vehicle.    

However, on the question of whether the accident constituted an injury for the purposes of the 

MACA, the High Court unanimously found that it was not the defect in the vehicle that caused 

the worker’s injury, but it was the system of work adopted by GSF, which was the proximate 

cause of the injury.  At para 103, the Honours held that:  

“It was the system of work adopted by GSF to deal with the problem of unloading 

presented by the failure in operation of the motorised T-bar and, in particular, the 

direction to use the crowbar to lever the containers which had a predominant quality for, 

and an immediacy to, Mr Oliver’s injury.  The defect in the T-bar was not a defect by 

which the accident was caused in the necessary statutory sense.” 

A further well known “system of work” case is JA & BM Bowden & Sons Pty Ltd v Doughty 

[2009] NSWCA 82.  This case involved a worker injured when a tractor he was driving rolled 

over in an orchard.  The worker was instructed by his employer to keep the rollbar in a low 

position to prevent fruit being removed from the trees.  Had the rollbar been in the upwards 

position as designed, the injury would not have been sustained.  

The Court of Appeal found that the circumstances of this accident did not constitute a motor 

accident under the MACA.  Instead it was found that the accident occurred as a result of an 

unsafe system of work.    The Court found at para 33: 

“The instruction to drive within the properties with the rollbar lowered was given when 

the Respondent began his employment…that was the essential fault of the Appellant, a 

fault in implementing a system of work which in that respect it put in place for the 

commercial consideration that fruit should not be knocked from the trees…In 

characterisation for the purposes of ‘in the use of operation of the vehicle’ the fault was 

distant from the occasion of driving the tractor, and was a breach of the Appellant’s duty 
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of care owed to the Respondent as it’s employee through negligently instructing how he 

was to carry out his duties…”  

 “Use” or “Operation” 

Whilst dealing with issues surrounding motor vehicle accident v system of work, the case of 

Nominal Defendant v GLG Australia Pty Ltd [2006] HCA 11 it centred around the issue of “use 

or operation” of a motor vehicle.   

This case involved a system of work adopted by GLG (occupier and operator of a warehouse) 

whereby a container would be unloaded by persons placing boxes from the container onto a 

pallet.  The pallet was placed on a landing in front of the container.  Then, a forklift would go 

up a ramp onto the landing to pick up the pallet.   

When traversing the ramp the forklift caused a vibration which caused a stack of boxes to 

collapse causing injury to the plaintiff.   The plaintiff was employed by a labour hire company 

and on the date of injury was providing services to GLG.  

The forklift at the relevant time was owned by GLG and had CTP insurance, however, at the 

time of trial the insurer was in liquidation (having been part of the HIH Group).   Consequently, 

the Nominal Defendant was the relevant insurer for the purposes of the litigation.  

GLG attempted to argue at trial that the injury fell within the provisions of the Motor Accidents 

Act 1988 and therefore the Nominal Defendant was liable to indemnify GLG.   At trial, this 

argument was rejected and it was found that the injury occurred due to the unsafe system of 

work.   However, the Court of Appeal reversed this finding and adopted GLG’s argument.  

The High Court, however, found in a majority judgment (4:1) that the negligence was not in 

the use or operation of the vehicle.   The High Court found at para 27: “It is true that the 

occupier was at fault.  The fault, however, lay not in the use or operation of the forklift truck, 

namely, the driving of it.  The occupier itself was not driving, nor was the driver it employed 

driving in a negligent way.  The occupier’s fault lay in designing and implementing a system 

of work that involved driving the vehicle in the manner in which it was driven, rather than 

devising and providing a reasonably safe system of unloading he containers which would not 

cause vibrations likely to destabilise the boxed being unloaded”  

Who is the “owner” of the motor vehicle?  

It is not always an easy task to determine the answer to such question. It can, at times, be 

complex, and for the purposes of this paper I do not intend to go into detail on this topic.  

However, practitioners should consider the content of s1.5 of the MAIA particularly in respect 

of cases involved vehicles in a hire arrangement, whether registered or not.   

Section 1.10 (s3B of the MACA) – accident must be insured or work accident  

Perhaps one of the more opaque and lesser known provisions in the CTP legislation.  

 What does it say?  

1.10 Restrictions on application of Act—accident must be insured or work accident 

(1)   The application of this Act in respect of death or injury that results from the use or 

operation of a motor vehicle is limited to death or injury that: 
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(a) results from a motor accident for which the vehicle has motor accident insurance 

cover, or 

(b gives rise to a work injury claim, other than a work injury claim in respect of the 

death of or injury to a coal miner (as defined in clause 3 of Part 18 of Schedule 6 

to the Workers Compensation Act 1987). 

(2) For the purposes of this Act, a motor vehicle has motor accident insurance cover for a 

motor accident if and only if: 

(a) at the time of the motor accident the motor vehicle was subject to coverage under 

a third-party policy, or 

(b) at the time of the motor accident the motor vehicle was subject to coverage under 

a policy of compulsory third-party personal injury insurance or a compulsory motor 

vehicle accident compensation scheme under the law of a place other than New 

South Wales or under a law of the Commonwealth, or 

(c) at the time of the motor accident, the motor vehicle was owned by the 

Commonwealth or by any person or body of persons representing the 

Commonwealth, or 

(d) there is a right of action against the Nominal Defendant in respect of the motor 

accident or there would be a right of action against the Nominal Defendant in 

respect of the motor accident if the motor accident had been caused by the fault 

of the owner or driver of the motor vehicle in the use or operation of the vehicle. 

(3)  For the purposes of this Act, death or injury gives rise to a work injury claim if it is: 

(a) the death of a worker resulting from or caused by an injury to the worker (being an 

injury caused by the negligence or other tort of the worker’s employer), or 

(b) an injury to a worker caused by the negligence or other tort of the worker’s 

employer, 

 with expressions used in this subsection having the same meanings as they have in Part 

5 of the Workers Compensation Act 1987.    (emphasis added) 

 What does it mean?  

The essential thing to keep in mind is if the incident involves a motor vehicle (owned by the 

employer) and gives rise to a “work injury claim” (as defined in s1.10(3)) then CTP rights likely 

exist even if the vehicle is not registered.  

In workplace incidents, this situation often arises in cases involving forklifts.  Very often the 

forklift is not registered as it is used within the confines of the workplace, rather than on a “road 

or road related area.” 

NB: if the accident occurs on a road or road related area, then the claim should be lodged on 

the Nominal Defendant. See s2.29 for guidance on the meaning of “road” and “road related 

area.” 

If it is decided to pursue a CTP claim against a worker’s employer, generally it is the case that 

the damages will be assessed under the motor accident legislation.  Note that the damages 

provisions under the WC Act do not apply (see s151E(2)).  Further, with regard to section 250 

of the Workplace Injury Management and Workers’ Compensation Act 1988 (WIM Act) which 

https://www.legislation.nsw.gov.au/#/view/act/1987/70
https://www.legislation.nsw.gov.au/#/view/act/1987/70
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excludes motor accident damages from the definition of “work injury damages” generally there 

is no need to comply with the procedural requirements of the WIM Act (Part 6 of Chapter 7).  

Practical things to remember:  

 A thorough history is required, taking as much detail as is possible as to the circumstances 

of the injury.   Which legislative scheme an injury falls within can balance on the fine detail.  

Indeed, sometimes an injury falls under both schemes.  

 Undertake investigations as to who is the owner of the vehicle in question. 

 Undertake thorough investigations as to the registration status of a vehicle.  

 Every case is different, and as with every legal case the claim will be determined on the 

individual facts.  

 Given time limits involved with a CTP claim if there appears to be some reasonable 

grounds to suggest that the injury falls within the provisions of the motor accident 

legislation don’t take any risks and be sure to comply with the procedural requirements of 

the MAIA.   

 Therefore, act quickly! 

 Under the MAIA, the advantages previously seen under the MACA in terms of the size of 

a damages claim has been largely obliterated due to the restriction of common law 

damages.  However, there is still a significant potential difference in damages when it 

comes to non-economic loss (if WPI exceeds 10%).   

 Remember the threshold test of “minor injury” for a damages claim and ensure that you 

have the required medical evidence to meet the criteria.  The “minor injury” decision will 

be made by the insurer 3 months after a claim is lodged and time limits apply to dispute 

this decision.   In this regard, note the content of section 7.52 of the MAIA and the 

accompanying Regulation and Guidelines.  There are strict restrictions on what medical 

evidence can be utilised in a DRS dispute.  

 

Elizabeth Medland 

Project Manager WIRO 

 

Elizabeth.medland@wiro.nsw.gov.au 

May 2019 

mailto:Elizabeth.medland@wiro.nsw.gov.au

