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ISSUE NUMBER 28 
 
The information and statistics provided in the WIRO Solutions Brief are obtained from and 
held in the WIRO database and are accurate as at 13 September 2019. 
 

···················································································· 

STATISTICS AND OPERATIONS  
 
WIRO Solutions Group operational data (July and August 2019) 
 
WIRO distinguishes an enquiry from a complaint. An enquiry is a simple request for 
information, including information about how to make a claim, and may not require WIRO 
to refer it to an insurer. A complaint is an expression of dissatisfaction or grievance, that 
may require WIRO to formally request the insurer to provide information. The tables below 
represent the total number of complaints and enquiries received by WIRO during the 
months of July and August 2019. The tables do not include ILARS-referred “No Response 
to Claim” matters. 
 

 
 

 
 

The increased volume of complaints and enquiries is related to the government’s dispute 
resolution reforms. From 1 January 2019, SIRA ceased to deal with complaints and 
enquiries made by injured workers about their workers compensation insurer. WIRO is now 
the sole government organisation that deals with these enquiries and complaints.  
 
The number of complaints and enquiries WIRO dealt in each month with was up more than 
10% on the May 2019 figures. 
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Point of contact (July and August 2019) 
 
WIRO receives complaints and enquiries in various forms. The tables below identify the 
methods of contact used by injured workers (or their representatives) in making a complaint 
or enquiry to WIRO during the months of July and August 2019. Around 80% of matters 
were received by telephone during the period.  
 

 
 

 
 
The increased volume of complaints and enquiries received by telephone and email are 
related to the dispute resolution reforms. Many injured workers are still contacting SIRA via 
phone and email. These communications are being redirected to WIRO for actioning. 
 
Insurer performance data (July and August 2019) 
 
The following tables represent the number of complaints and enquiries received by WIRO 
during the months of July and August 2019, categorised by insurer and insurer group. This 
table does not include ILARS-referred “No Response to Claim” matters. However, the table 
does include complaints that WIRO has declined to investigate. 
 
In categorising matters in the tables below, the “EML” listing under the scheme agent 
grouping includes matters where Employers Mutual Limited was the scheme agent (claims 
made up to 31 December 2017) and matters where it is the claims manager (claims made 
on or after 1 January 2018). Some matters relating to claims made on or after 1 January 
2018 have been entered under the separate category “Insurance and Care NSW”. WIRO 
is working with Icare with a view to delivering more accurate reporting in the future.   
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The matters separately listed as “Icare – Workers Care” refers to workers with highest 
needs whose claims are directly managed by Icare. These matters were previously included 
in the “Other Insurer” group.  
 
Prior to the dispute resolution reforms, WIRO would usually deal with equal numbers of 
complaints and enquiries. Since 1 January 2019, WIRO has observed that for most 
segments of the industry, the number of enquiries has increased faster than the number of 
complaints. Many of these enquiries are basic questions from workers about how to make 
a claim or when to expect a response to a claim. For these matters, because the insurer 
may not yet confirmed, we do not record an insurer next to the enquiry. 
 

 
 

 
 
The following tables represent the complaints received by WIRO during the months of July 
and August 2019, categorised by the primary issue raised in the complaint. Readers of past 
editions of the Solutions Brief will note that the names of many issues have been changed. 
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These changes to issue names for complaints and enquiries were the result of a review into 
our workload following last year’s dispute resolution reforms. Some issues (e.g. Section 39) 
have declined in incidence and so they were consolidated into other categories. Other 
issues were merged to reflect similar themes. For example, Rehabilitation and Return to 
Work are now within “Workplace Injury Management” and “Work Capacity Decision” covers 
PIAWE and other types of Work Capacity Decisions. WIRO’s secondary reporting, 
published in our quarterly updates and Annual Reports will continue to show categories 
within primary issues so that the same level of detail is being recorded and published, 
despite fewer primary issues. The changes took effect in July 2019 to coincide with the 
beginning of our reporting year.  
 
The primary issue is determined by the WIRO staff member at first point of contact with the 
injured worker (or their representative). These figures have been broken down by insurer 
and insurer group. Please note that a complaint raised to WIRO may have more than one 
issue, but they are not displayed below. These tables include ILARS-referred “No Response 
to Claim” matters, which are given the primary issue “NRTC.” The table also includes 
complaints WIRO does not accept because the subject matter is outside our jurisdiction 
(e.g. a complaint about a lawyer). 
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CASE STUDIES  
 
Each month, the Solutions Group deals with hundreds of complaints and enquiries from 
injured workers about their workers compensation insurers. The following case studies are 
real examples of outcomes that have been achieved during the months of July and August 
2019 because of our intervention. Names and other details have been edited to protect the 
privacy of individuals.  
 

 
Insurers Argue among Themselves in Claim for Funeral Expenses 
 
A deceased worker’s wife contacted WIRO to complain about a delay in having nearly 
$20,000 of funeral expenses paid. The delay was due to two insurers investigating which 
of them was on risk. WIRO referred the matter to Icare, noting that there was no dispute 
that the fatality was work-related, and that while the investigations persisted the deceased’s 
widow was worrying about the bills. Icare responded that the funeral costs would be paid 
while the insurer’s investigations took place. 

 

 
Employer Doesn’t Make Weekly Payments. Insurer Threatens to Suspend Benefits  
 
The worker complained that he had not received weekly benefits between October 2018 to 
May 2019, while he was working reduced hours on suitable duties. The insurer advised that 
no weekly benefits were owed as the worker had worked full hours since the date of injury. 
However, the worker was adamant that he did not work at all during December 2018 and 
January 2019 and he did not work full hours between January and May 2019. He supplied 
payslips that demonstrated a wage loss, which WIRO forwarded to the insurer for review. 
It agreed that payments had not been made by the employer, but also stated that payments 
would not be made after March 2019, because the worker had withdrawn from suitable 
duties. WIRO queried whether the worker was given with notice under s48A WIMA? The 
insurer replied that no notice had been issued and that all outstanding entitlements 
(approx.) $8,000.00 would be paid.  
 

 
Weekly Benefits not Passed on by Employer 
 
The worker complained that his employer had not passed on the correct weekly entitlement 
since February 2018, when provisional liability was accepted. The insurer stated that it 
made the correct payments to the employer, but it could not verify whether these were 
passed onto the worker and contacting the employer had “proved difficult”. WIRO obtained 
payslips from the worker and forwarded these to the insurer. The insurer stated that as it 
had made payments to the employer, it would not be able to make payments to the worker 
and that the employer would need to process the adjustment. WIRO noted that as the 
employer had not made correct payments for 18 months, it should consider paying the 
worker directly and then seek recovery from the employer. The insurer agreed and 
confirmed that around $9000.00 net was paid directly to the worker. 
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Delay Dealing with Vocational Assistance Claim 
 
The worker commenced employment with a post-injury employer. Her rehab provider 
completed a Worksite Assessment two days later and it recommended that a sit-stand desk, 
foot rest and special chair be provided and completed an equipment request under s 53 
WIMA. The worker complained to WIRO that the insurer did not respond to this request and 
that this jeopardised her new job because her symptoms were increasing. WIRO contacted 
the insurer and it approved the equipment request the next business day. 
 

 
PIAWE for Worker Injured as an Apprentice Thirty Years Ago 
 
The worker was injured more than thirty years ago. He recently made a claim for 
replacement dental work, which was approved, but this would require him to have 5 weeks 
off work. The insurer advised him that he would be paid $302 per week as per its calculation 
of PIAWE, which was based upon him being a second-year apprentice when the injury 
occurred. WIRO drew the insurer’s attention to Item 1 of Schedule 3 WCA and it agreed to 
review PIAWE. The case was closed. However, some weeks later, the worker complained 
that the insurer had not contacted him about the PIAWE calculation. After WIRO’s contact, 
the insurer confirmed that it had increased PIAWE to an award rate of $950.   
 

 
Weekly benefits despite termination payments in lieu of notice 
 
The worker complained that he was terminated from his pre-injury role and that he did not 
receive weekly payments for approx. 4 weeks, although he had been paid 4 weeks of wages 
in lieu of notice. WIRO contacted the insurer and advised it of the decision in Chater v 
Tomaree Neighbourhood Centre (WCC Matter 004119-17). The insurer agreed that the 
worker was entitled to both compensation and notice pay and processed a payment of more 
than $3,000. 
 

 
Employer Pays Interim PIAWE  
 
The worker complained to WIRO that his employer had been paying weekly benefits of 
approx. 50% of his pre-injury earnings. The insurer stated that the employer was unsure 
what to pay the worker and had simply applied an interim rate. The employer provided the 
insurer with a PIAWE form, indicating that the worker worked 38 ordinary hours per week 
and was paid at rate of $28 per hour. However, the worker alleged that he was a casual 
employee and earned closer to $50 per hour. WIRO noted that the relevant industrial 
instrument included several shift allowances and queried why none of these were included 
in the PIAWE calculation. The insurer replied that it had sought payslips from the employer, 
but these had not been received. WIRO then obtained payslips from the worker and sent 
them to the insurer. Despite numerous follow-up requests from WIRO, the insurer did not 
respond for about three weeks. It then confirmed that PIAWE had been increased and that 
the worker was back-paid around $2,500.00. 
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Employer Hides Weekly Payments from Insurer. Medical Entitlements Affected 
 
The worker received notice from the insurer advising that his medical entitlements would 
cease under s 59A WCA. However, it appeared there he may have suffered some economic 
loss during 2018, for which the insurer had not made weekly payments. WIRO obtained 
several medical certificates and payslips from the worker, which indicated that he had 
claimed compensation from the employer and was paid ‘workers compensation.’ The 
insurer stated that the employer had not made a claim for wage reimbursement and WIRO 
suggested that the insurer should make its own determination of the claim and review the 
s 59A Notice to the worker.  

 

 
Weekly Benefits Overpayment 
 
An insurer claimed reimbursement of an overpayment of weekly payments in the sum of 
$4,000.00 against the worker. Although the worker had declared a second job and provided 
it with pay slips, the case manager had not considered these earnings when calculating the 
entitlement. WIRO expressed the view that the worker was not at fault as he had submitted 
pay slips to the nominated email address and noted that based upon existing case law, an 
order for reimbursement of an overpayment would not be made against a worker in these 
circumstances. The insurer agreed to waive the claim.  

 

 
Denial of Liability for Travel Expenses 
 
The worker complained that the insurer declined to reimburse him for the cost of parking 
after he attended an appointment at a pain management clinic. The insurer referred to the 
ILARS Policy (in effect at that time), which provided for “no separate allowance for parking 
fees unless kms not claimed.” WIRO drew the insurer's attention to DP Roche's decision in 
Eraring Energy v Graf and Anor [2007] NSWWCCPD 6, which held that “parking” was a 
separate entitlement under “travelling expenses” for the purposes of s60 (2) (a) WCA. The 
insurer replied that although it didn't agree with that decision, or with WIRO, it would 
reimburse the worker “as a once-off”. 
  

 
Threat to Terminate Weekly Benefits  
 
The worker complained to WIRO that she recently underwent spinal surgery and was 
unlikely to return to work for some time. She wished to relocate to QLD where she could be 
closer to her family. However, the insurer advised her that her weekly benefits would be 
suspended if she relocated. WIRO contacted the insurer and noted that as the worker had 
no current work capacity, moving interstate should not impact upon her entitlement to 
weekly payments. WIRO also asked the insurer to continue to pay the worker when she 
achieved an upgrade in her capacity, as she was committed to and agreed to participate in 
all aspects of job seeking. The insurer agreed.  
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PIAWE Dispute for Worker with Highest Needs 
 
The worker suffered skin cancer in the course of his employment. Following a WPI 
assessment in May 2019, it was agreed that he was a worker with highest needs. WIRO 
suggested to the insurer that it should make payments to the worker under s 38A WCA. 
This resulted in a back payment exceeding $2,000.00. However, the worker complained 
that the date of injury determined by the insurer did not match his medical records. WIRO 
provided further guidance about discussing this with the insurer, which agreed to change 
the date of injury. The new date of injury prompted the insurer to recalculate PIAWE, which 
resulted in an increase of PIAWE and a back payment of more than $7,000. The worker 
forwarded the insurer’s new calculation of PIAWE to WIRO, where it was discovered that 
the insurer had included several weeks of unpaid leave in the relevant period. After WIRO 
raised this with the insurer, PIAWE was increased by $200 and the worker received a further 
back payment of nearly $25,000. 

 

 
Travel Arrangements for Medical Consultation  
 
A worker and his family were travelling to the Central Coast for a doctor’s consultation. The 
insurer arranged accommodation for the worker, but the manager of that accommodation 
contacted the worker directly and advised that there were ongoing renovations on the 
premises. The worker was concerned about this because he had a 7-month-old child. He 
asked the insurer book alternative accommodation at a hotel that was closer to his doctor’s 
rooms and which cost only $50 more. However, the insurer refused. WIRO contacted the 
insurer and it agreed to approve accommodation at a different hotel. 

  

 
Dispute About Retirement Age and Weekly Payments 
 
The worker suffered an injury after her retirement age. She performed suitable duties 
without any wage loss for eight months after the injury and her employment was then 
terminated. She then claimed weekly payments and the insurer made weekly payments for 
a period of four months and then ceased payments under s 52 (2) (b) WCA (which states 
that weekly benefits are terminated one year from the first occasion of incapacity). The 
insurer stated that as the worker was unable to perform pre-injury duties from 3 July 2018, 
that was the deemed date of injury. WIRO referred the insurer to the decision of the Court 
of Appeal in P&O Berkeley Challenge Pty Ltd in the interest of HIH Winterthur Workers 
Compensation (NSW) Pty Ltd v Alfonzo & Ors [2000] NSWCA 214 at [24] where Priestly 
JA stated that  “incapacity, for the purposes of Division 2, is incapacity falling within the 
period during which a worker has become entitled to weekly payments of compensation for 
incapacity.” The insurer replied that the worker had an entitlement to weekly payments at 
the date of injury, but that was calculated as zero.  
 
WIRO suggested that the insurer’s contention that the worker had an entitlement to weekly 
payments appeared inconsistent with it first making weekly payments some eight months 
after the injury. WIRO also referred the insurer to the decision in Khan v Toll Transport Pty 
Ltd [2018] NSWWCC 69, which specifically addressed s 52 WCA. The Arbitrator stated, 
”the ‘first occasion of incapacity’ for the purposes of s 52(2)(b) is the first date on which ‘the 
incapacity’ arises under s 33, that being the incapacity in respect of which a weekly payment 
‘shall’ be made.” WIRO asked the insurer to review its position.  
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In response, the insurer cited a passage in P & O Berkeley Challenge Pty Ltd in the interest 
of HIH Winterthur Workers Compensation (NSW) Pty Ltd v Alfonzo & Ors [2000] NSWCA 
214.  
 
WIRO raised a Further Inquiry with the insurer, pointing out that the passage that it cited 
from that decision was a submission explicitly rejected by the Court and that Priestly JA 
stated that “section 34 thus makes it plain that incapacity, for the purposes of Division 2, is 
incapacity falling within the period during which a worker has become entitled to weekly 
payments of compensation for incapacity.” WIRO argued that the insurer’s position was not 
supported by caselaw. The insurer then agreed to continue making weekly payments and 
made a back-payment of nearly $2,500.00.  
 

 
Weekly Benefits Kept by Employer  
 
A worker queried the amount of his weekly payments. The insurer stated that it was paying 
the employer at the correct rate ($700.00 gross per week). It sought payslips from the 
worker, which indicated that he was being underpaid. The insurer believed that the 
employer was not paying the correct rate because it thought PIAWE was too high. Following 
a review, the insurer confirmed that the worker was entitled to $4,000.00 in back payments.  
 

 
Delay Determining Liability for Medical Treatment and Home Modifications 
 
In May 2019, the worker complained that she claimed custom orthotics based on a 
recommendation from a podiatrist, but that a liability decision had not been made. She also 
complained that while an occupational therapist had attended her residence and 
recommended domestic assistance, the insurer had not determined that claim. Following 
contact from WIRO, the insurer stated that it had approved a one-off spring clean, a window 
clean, gardening, pressure cleaning of paths and a one-off gutter clean. It also stated that 
it had requested further information regarding the custom orthotics. At this point, the 
complaint was closed. However, three weeks later the worker contacted WIRO again and 
complained that insurer had still not determined the claims. WIRO contacted the insurer 
and it accepted both claims. 
  

 
Employer does not Release Weekly Payments 
 
The worker’s legal representative complained that the insurer accepted liability for weekly 
payments six months ago, but the worker had not received any weekly payments. WIRO 
suggested to the insurer that it should consider paying the worker directly and then seek 
recovery from the employer. The insurer confirmed that the employer had not made weekly 
payments to the worker for several months and it agreed to pay the outstanding benefits to 
the worker directly.  
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Dispute Notice not Provided to Third Party Aids 
 
The worker’s claim was disputed in June 2019, but she was not made aware of this until 
her weekly benefits ceased some six weeks later. The insurer advised WIRO that it provided 
the dispute notice to the NTD and asked them to relay its decision to the worker under cl 
41 of the Regulation and that it advised the worker to consult with her NTD regarding 
‘paperwork that was sent the previous day’. The worker consulted with her NTD on that 
day, but alleged that the dispute was not communicated to her. The insurer confirmed that 
the worker attended the consultation and “and received an updated certificate of capacity 
where the decision would have been communicated” (Emphasis added). WIRO queried 
why the doctor would issue a further certificate if it knew that the claim was disputed. WIRO 
asked the insurer to confirm that the NTD had communicated the dispute to the worker and, 
if not, that it should consider reissuing the dispute notice with a fresh notice period. The 
insurer refused.  
WIRO issued a Further Inquiry to the insurer because it did not contact the NTD. WIRO 
noted that the insurer appeared to have not complied with s 80 (1) WCA. The insurer then 
requested clinical notes from the NTD, which indicated that the dispute was not 
communicated to the worker until August 2019. It then agreed to extend the notice period. 
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WIRO’s Solutions Group recent activities 
 
WIRO’s Solutions Group’s outreach work 
 
In July and August 2019, we met with representatives from SafeWork NSW, Icare, 
Pioneera, SIRA, EML IfNSW, Employers Mutual Limited and the Public Service Association 
of NSW to provide feedback on insurer performance, the operation of the Group and current 
issues within the Scheme.  
 
WIRO’s Solutions Group welcomes invitations from all insurers, trade unions and other 
groups to meet with us to discuss the general operation of the scheme, or the activities of 
the Group. We also regularly meet with insurers to provide specific feedback on their 
performance and to discuss systemic issues that we have identified. For convenience, 
WIRO staff members are happy to travel to insurers' offices for these meetings. If you would 
like to arrange a meeting with the Group, please contact Jeffrey Gabriel at 
jeffrey.gabriel@wiro.nsw.gov.au or (02) 8281 6308. 
 
WIRO Bulletin  
 
In addition to this insurer brief, WIRO produces a monthly WIRO Bulletin, which highlights 
current news updates and decisions and provides information regarding trends identified in 
the scheme. To subscribe to the WIRO Bulletin or WIRO Solutions Brief, please email 
editor@wiro.nsw.gov.au. 
 
WIRO on social media 
 
To keep updated regularly with what’s happening with WIRO, follow us on our Facebook 
page and LinkedIn accounts. 
 
https://www.facebook.com/wiroNSW 
https://www.linkedin.com/company/wiro 
https://twitter.com/WIRONSW 
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