


Liability Disputes

Decision of Arbitrator 

[ss 350 and 354 of WIM Act 1998 (the 1998 Act), and sections giving rise to disputes 

under the 1998 Act and WC Act 1987 (the 1987 Act)]



Appeal to Presidential Member 

[s 352 of the 1998 Act]

“…error of fact, law or discretion”



Decision of Presidential Member

[s 352(7) of the 1998 Act]

“…decision may be confirmed or revoked”, or alternatively “remitted back to the Arbitrator 

concerned, or to another Arbitrator”



Appeal to Court of Appeal

[s 353 of the 1998 Act]

“…aggrieved by a decision of the Presidential member in point of law”



Medical Disputes

Referral of a Medical Dispute for Assessment

[s 321 of the 1998 Act]



Medical Assessment Certificate of AMS

[ss 322, 322A, 323, 324, 325 and 326 of the 1998 Act]



Appeal against Medical Assessment

[s 327 of the 1998 Act]

S.327(3) Grounds:

“deterioration

additional information

incorrect criteria

demonstrable error”



Decision of Registrar as gate-keeper

[s 327(4) of the 1998 Act]

“The appeal is not to proceed unless the Registrar is satisfied that, on the face of the application and any 

submissions made to the Registrar, at least one of the grounds for appeal specified in subsection (3) has 

been made out.”







Decision of Medical Appeal Panel

[s 327(4) of the 1998 Act]

“The Appeal Panel may confirm the certificate of assessment given in connection with the medical 

assessment appealed against, or may revoke that certificate and issue a new certificate as to the matters 

concerned. Section 326 applies to any such new certificate.”



Supreme Court review application (against decision of Registrar or Medical Appeal Panel)

[s 69 of the Supreme Court Act 1970]



Judgment of Supreme Court 

(either quashing decision of Registrar or of Medical Appeal Panel, or dismissing review 

application)



Appeal to the Court of Appeal

[s 101 of the Supreme Court Act 1970]



Judgment of the Court of Appeal 

(either quashing decision of Registrar or of Medical Appeal Panel, or dismissing review 

application)

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/wimawca1998540/s4.html#medical_assessment


Hunter Quarries Pty Limited v Alexandra Mexon as 

Administrator for the Estate of Ryan Messenger [2017] 

NSWSC 1587 (22 November 2017)

This was review application (seeking to quash the 

decision of a Medical Appeal Panel) in which Justice 

Schmidt was required to consider the meaning of the 

term “permanent impairment” as used in ss 65 and 66 of 

the WC Act 1987 



• The worker died from a crush injury to his chest when a 

40 tonne excavator tipped over

• When colleagues went to his aid they could find no pulse

• A medical specialist found that the crush injuries to the 

worker’s chest had impaired his ability to breathe, but 

were not so severe that they killed him instantly

• The employer conceded liability and made payment of 

death benefits

• The worker’s estate proceeded to make a claim for 

permanent impairment pursuant to s 66 



The AMS, Dr Harvey-Sutton:

• noted that the worker “sustained crush injuries to his chest 

that caused his death from respiratory failure”, that “he 

would have been unable to breathe”, and that “[a]s a result 

he died soon after the injury but not ‘instantaneously’”;

• considered that it is “likely that [the worker] would have been 

unconscious in the short time between [the] incident and his 

death”, and that death was “not instantaneous with injuries 

associated with a crush to the chest as the heart is very likely 

to have continued beating for a short time after respiratory 

function was lost”, and

• assessed the worker to have had 100% WPI resulting from 

injury to his respiratory system (under Table 5-12 of AMA5, 

which provides four classes of impairment for respiratory 

disorders, the most serious being Class 4 – 51% - 100% WPI)



• The employer appealed against the decision of the AMS, 

alleging “demonstrable error”.

• The AMS reconsidered her decision (having sat as a 

member of a Medical Appeal Panel in another matter 

which also involved a short period between injury and 

death) and proceeded to make an assessment of 0% 

WPI.  She seemed to be guided by the reasoning of the 

Arbitrator on the Medical Appeal Panel in that other 

matter.

• The worker’s estate appealed against the assessment of 

0% WPI.

• A Delegate of the Registrar found that a ground of 

appeal had been made out, and proceeded to constitute 

a Medical Appeal Panel.

• The Medical Appeal Panel revoked the decision of the 

AMS, and made an assessment of 100%.



• The employer instituted review proceedings in the 

Supreme Court asserting that the term “permanent 

impairment” does not encompass impairment that is so 

serious that “death will inevitably follow within a short 

time frame”.

• SIRA sought leave to appear as amicus curiae – and 

lodged an affidavit and made submissions supporting 

the employer’s interpretation.

• Despite the opposition of the Estate, the judge granted 

SIRA leave to appear.



Schmidt J did not accept the construction of permanent 

impairment for which the employer and the Authority 

contended.  

Her Honour stated that the term:

“…is not concerned with the consequence of an 

impairment for a worker’s lifespan, whether that be death 

which results in the short or longer term; a lifespan which 

is shortened because of the consequences of an 

impairment; or an impairment which has no affect at all on 

an injured worker’s lifespan.”



Her Honour added:

• What the term does encompass is relatively simple.

• The legislative scheme is concerned with those who 

are injured at work. When a worker suffers an injury 

which causes an impairment so serious that he or she 

cannot recover from it, even with treatment, there is 

“permanent impairment”.

• If the impairment which the injury causes is 

temporary, that is one from which the injured worker 

can recover, with time and/or treatment, it is not a 

“permanent impairment”.



The construction contended for by the employer would 

have it that

there is no permanent impairment if: 

a) “death will inevitably follow”

b) “within a short time frame”

Why would the inevitability of death mean that the 

impairment (which would persist until death) should 

not be considered to be permanent?

And, what is “a short time frame”?



If the employer’s construction were correct, there would 

be a plethora of anomalous outcomes, because AMSs 

can be expected to reach different decisions as to what 

constitutes “a short time frame”.

An arbitrary threshold – 24 hours, 48 hours, and so on, 

would need to be legislated to ensure certainty.



Not all cases in which a worker dies from his or her 

injuries will allow for an assessment under AMA5 and 

the Guides.

In Hunter Quaries there was evidence that prior to 

death the condition of the worker’s respiratory 

system met the criteria of Table 5-12 of AMA5.  

There will, however, be cases where there will not be 

evidence to enable an assessment. 



Robbie v Strasburger Enterprises Pty Ltd t/as Quix

Food Stores & Ors [2017] NSWSC 363 (7 April 2017)

This matter involved a challenge to the manner in 

which the AMS had applied the modifiers for back 

surgery provided at Table 4.2 of the Guidelines. 



The AMS and Dr Fearnside for the worker assessed 

WPI as follows:

a) DRE Lumbar Category III – 10% WPI

b) Impact of ADLs – 2%

c) Table 4.2 modifier for radiculopathy following first 

surgery – 3%

d) Table 4.2 modifier for radiculopathy following 

second surgery – 2%

They reached different totals when combining the 

foregoing values, because they used different 

methods when adding the Table 4.2 modifiers.



Both the AMS and Dr Fearnside combined the DRE value 

and the ADL value to reach 12%.

The AMS then added the two Table 4.2 values (3+2=5), 

before combining 12 and 5 in accordance with the 

Combined Values Chart – arriving at 16.

Dr Fearnside used the Combined Values Chart for all 

combinations – 10+2=12, 12+3=15 and 15+2=17.

When the s 323 deduction (of 10%) was made, the AMS 

arrived at 14%, and Dr Fearnside at 15%.



The worker appealed against the decision of the AMS, 

but the Delegate to the Registrar decided that no case of 

error on the face of the Medical Assessment Certificate 

had been made out.

The worker sought orders by way of judicial review in 

order to quash the decision of the Delegate of the 

Registrar. 

Adams J found no error on the part of the Delegate of 

the Registrar.



Her Honour noted that the procedure in paragraph 4.37 

of the Guidelines requires, as the first step, 

determination of a WPI value by combining the DRE 

value with the ADL value.  The next step is as follows: 

“Combine this value [DRE/ADL] with the appropriate 

additional amount from Table 4.2 to determine the final 

WPI”. 

Her Honour interpreted “the appropriate additional 

amount” as requiring a combination of the modifiers 

(to arrive at a single amount i.e. 3+2=5) before being 

combined with the DRE/ADL value. 

The summons was therefore dismissed.



Favetti Bricklaying Pty Limited v Benedek and Anor

[2017] NSWSC 417 (24 April 2017)

This was an application for judicial review challenging a 

referral by the Registrar to an AMS.



Relevant chronology:

• 5 October 2005 – worker receives workplace injury;

• 5 November 2008 – Complying Agreement under s 66A 

of WC Act 1987: 14% WPI in respect of lumbar spine);

• 6 April 2015 – worker’s solicitor writes to insurer 

enclosing report of Dr Patrick which assesses a further 

7% WPI (including assessment of the thoracic spine).  

Worker’s solicitor seeks agreement that worker’s WPI is 

15% or greater;

• 7 May 2015 - worker’s solicitor writes to insurer, advising 

of instructions to bring claim for work injury damages;

• 28 May 2015 - insurer issues s 74 Notice denying 

liability, asserting that injury to thoracic spine not 

related to employment;

• 28 October 2016 - worker’s solicitor serves application 

for assessment by Approved Medical Specialist;



• The insurer’s solicitor objected to the matter being 

referred to an AMS, stating that the Registrar had no 

power to do so as there was a dispute as to whether 

the worker had received a compensable injury to the 

thoracic spine. 

S 321(4) of the 1998 Act provides:

“The Registrar may not refer for assessment under this 

Part:

a) a medical dispute concerning permanent 

impairment (including hearing loss) of an injured 

worker where liability is in issue and has not 

been determined by the Commission”



• The worker’s solicitor asserted that the Commission 

had no jurisdiction to hear and determine matters for 

the purposes of a work injury damages claim

• 2 December 2015 – the Registrar wrote to the parties 

stating that s 321(4)(a) “can only apply to a claim for 

permanent impairment compensation”, and that 

section 105(3) limits the Commission’s role where 

the District Court has jurisdiction to examine, hear or 

determine a matter.  It was stated that “the issue as 

to what constitutes injury for the purposes of a work 

injury damages claim, will be determined by a court 

of competent jurisdiction, rather than the 

Commission”.

• The Registrar stated that the matter will be referred 

to the AMS in accordance with the claim.  



The insurer sought orders by way of judicial review, 

setting aside the decision of the Registrar to refer the 

assessment of permanent impairment to the AMS.

Bellew J held that s 321(4)(a) “prohibits the power” to 

refer a dispute if:

i. liability is in issue; and

ii. liability has not been determined by the 

Commission.

His Honour therefore set aside the Registrar’s decision 

referring the assessment of impairment to the AMS.



Bhusal v Catholic Health Care [2017] NSWSC 838 (23 

June 2017)

This matter concerned the effect of s 44BB of the WC 

Act 1987 which provides for an injured worker to refer a 

work capacity decision of an insurer for review: Sub-

section 3(a) provides:

“an application for review must be made within 30 days 

after the worker receives notice in the form approved by 

the Authority of the insurer’s decision on internal review 

of the decision (when the application is for review by the 

Authority) or the Authority’s decision on a review (when the 

application is for review by the Independent Review 

Officer)”



Relevant chronology:

• 2 February 2014 – workplace injury

• 21 December 2015 – insurer disputes claim on the 

basis that worker has capacity for work

• 25 February 2016 – insurer issues “Written Advice 

of a Work Capacity Decision and its Outcome” –

advising of determination that she has capacity to 

work

• 4 March 2016 – worker’s employment terminated

• 9 March 2016 – worker’s solicitors write to insurer 

advising that they act for worker

• 23 April 2016 – worker leaves Australia to visit 

Nepal



• 29 April 2016 – insurer writes to worker’s solicitors to 

advise that an internal review decision had been 

concluded adversely to the worker

• 3 May 2016 – worker’s solicitor sends a letter to 

worker’s home address, advising of adverse decision 

and that, if she sought a review of that decision, it 

must be the subject of an application before 1 June 

2016

• 2 June 2016 – worker returns to Australia from Nepal, 

and becomes aware of letter from her solicitors 

shortly thereafter



• 7 June 2016 – worker applies to the Authority for 

merit review of the insurer’s decision.  The form to be 

used requires the worker to answer the following 

question: “When did you receive the Insurer’s 

Internal Review Decision?” The worker made the 

following handwritten entry: “02/05/2016” 

notwithstanding that she was in Nepal on that date

• 30 June 2016 – the Authority determined that it did 

not have jurisdiction to review the adverse decision 

dated 29 April 2016, because in her application the 

worker had advised that she received notice of the 

adverse decision on 2 May 2016, but the application 

for review was not received by the Authority until 9 

June 2016. 



The worker made an application for judicial review of the decision of 

the Authority.

Button J rejected the submissions of the worker.  His Honour held that:

• it was not incumbent on the Authority to contact the worker in order 

to check that the document that she had signed, and that on its face 

entitled her to review, was correct

• as a matter of statutory interpretation, use of the word “must” is 

mandatory.  “Parliament could have created some sort of 

ameliorative ancillary regime if it had wished to; it did not”

• there is force in the submission that “receipt in this context means 

personal receipt of notice of the adverse decision by the injured 

worker himself or herself, and not by some person assisting him or 

her.  His Honour noted that injured workers are not legally 

represented in work capacity disputes.



His Honour found that the Authority cold not be 

criticised for the fact that, in the role of a decision maker, 

it decided the question of the availability of review on the 

basis of uncontroverted evidence emanating from the 

worker.  “On the basis of the material provided by the 

[worker] to the decision maker, its decision was correct”.



McKeough v Zoological Parks Board of New South 

Wales [2017] NSWSC 868 (3 July 2017)

The worker made claims for further lump sum 

compensation (under the Table of Disabilities) 

resulting from injuries on:

• 12 September 1993 – a further 12% impairment of 

the neck 

• 13 September 1993 – a further 5% loss of efficient 

use of the right arm at or above the elbow

• 16 November 1996 - a further 28% impairment of the 

back



The Registrar’s referral required assessment of impairment 

and loss resulting from each of the foregoing injuries.

The AMS provided the following assessments:

• Neck 10% - apportioned as follows: 12 September 1993 

– 7%; 13 September 1993 – 3%

• Right arm at or above the elbow 5% - apportioned as 

follows: 12 September 1993 – 2%; 13 September 1993 –

3%

• Back – 5%

A Medical Appeal Panel decided that the Medical 

Assessment Certificate of the AMS should be confirmed.



In the Supreme Court judicial review proceedings, 

Harrison AsJ held:

“In this judicial review, the AMS’s task was to determine 

whether each injury gave rise to any permanent impairment. In 

assessing the permanent impairment of the plaintiff’s neck 

injury that occurred on 12 September 1993 the AMS did not 

have jurisdiction to attribute a percentage of that permanent 

impairment to the neck to an incident that occurred on the next 

day. The AMS in doing so acted beyond jurisdiction. It follows 

that the Appeal Panel by accepting this approach of the AMS 

as being correct also acted beyond jurisdiction.”

Her Honour issued orders quashing the decisions of the 

AMS and the Medical Appeal Panel, and referred the matter 

back to the Registrar.



Inghams Enterprises Pty Ltd v Belokoski [2017] NSWCA 

313 (7 December 2017)

In this matter, the employer having appealed against the 

decision of the Arbitrator on the basis of apprehended 

bias, proceeded to lodge an appeal with the Court of 

Appeal, alleging that Deputy President Snell (who 

determined the appeal in favour of the worker) should have 

disqualified himself on the ground of a reasonable 

apprehension of bias.

The underlying substantive dispute concerned whether the 

worker had injured his cervical spine and right shoulder on 

25 March 2009.  



Upon receipt of the appeal against the Arbitrator, Deputy 

President Snell notified the parties that he had dealt with the 

matter in his capacity as Senior Arbitrator at a Telephone 

Conference in August 2014 and a conciliation conference in 

September 2014 (when the matter was resolved on the basis of a 

discontinuance and agreement regarding voluntary weekly 

payments).  The Deputy President requested that if any party 

objected to his involvement in the appeal, they advise as to the 

basis of their objection.

The employer’s solicitor stated that the Deputy President should 

recuse himself “in view of his involvement in the previous 

proceedings as Senior Arbitrator and comments made at that 

time”.  It was asserted that at the Telephone Conference in August 

2014, the Senior Arbitrator had said “there was no real issue as to 

injury”.  No affidavit attesting to that assertion was ever lodged by 

the employer’s solicitor, either in support of the recusal 

application, or in the Court of Appeal proceedings.



In rejecting the recusal application, Deputy President 

Snell stated that, taking the case of the employer’s 

solicitor at its highest, and assuming that the 

employer’s solicitor could put on evidence consistent 

with his assertion, a comment that “there was no real 

issue as to injury” was “not expressed in a decision” 

and that it is quite unlikely that it was other than “a 

tentative view”.  The Deputy President referred to s 

355 which requires an Arbitrator to use their “best 

endeavours” to bring the parties to the dispute to a 

settlement. 



As Basten JA observed:

41. Assuming that some steps were taken by the arbitrator on 25 

September 2014 which involved active management of the case through 

a process of conciliation, the appellant was confronted by the statutory 

provision in s 355(2) of the Workplace Injury Act set out at [8] above. In 

other words, the fact that an arbitrator has used his or her best 

endeavours to bring about a settlement will not form the basis of a 

challenge to an award or determination if conciliation fails and an 

arbitrated outcome is required.

42. The appellant’s response was that the position of a Deputy President 

dealing with an appeal from an arbitrator is not so immune from a 

challenge. Even accepting the submission at face value, it does not follow 

that involvement in conciliation was sufficient without more to give rise to 

a reasonable apprehension of bias. In any event, the conciliation in the 

earlier proceeding was successful; but if it had not been, Mr Snell could 

properly have proceeded to make an award. Why his role in determining 

an appeal would be subject to tighter constraints of propriety was not 

explained. The provision is a contextual factor which the fair-minded 

observer would have been entitled to take into account.


