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Workers Compensation Commission - Medical Appeal Panel Decisions 

Demonstrable error – jurisdictional error and failure to apply a deductible under s 

323 WIMA 

2HD Broadcasters Pty Ltd v Wright – M1-2055/18 – Arbitrator Carolyn Rimmer, Dr 
Philippa Harvey-Sutton and Dr Sophia Lahz – 22 August 2018 

Background 

The worker injured both shoulders, her right hip and right knee because of a fall on 7 April 

2016. She claimed lump sum compensation for permanent impairment and filed an ARD 

on 23 April 2018. The Registrar referred the matter to an AMS and on 28 May 2018, a MAC 

was issued that assessed combined 21% WPI (4% WPI - right upper extremity, 8% WPI - 

left upper extremity and 11% WPI - right lower extremity). The AMS also determined that 

there was a consequential injury to the right foot and included a WPI assessment for this 

body part.  

Appeal and Submissions 

The appellant appealed against the decision of the AMS and asserted that the MAC 

contained demonstrable errors as follows: 

(1)  There was no allegation of injury to, or claim for compensation for the right foot, and 

the AMS exceeded his jurisdiction in finding on a matter that was not before him for 

assessment: see Bindah v Carter Holt Harvey Wood Products Australia Pty Ltd 

[2014] NSWCA 264.  

(2)  The AMS failed to make a deduction for pre-existing abnormality or condition in 

respect of the right knee despite evidence of pre-existing pathology and abnormality 

due to surgery (partial medial and lateral menisectomies). Based upon the evidence, 

the s 323 WIMA deduction was not “difficult or too costly to determine” and it can be 
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calculated under the Guidelines as being 4% WPI. If applied, the assessment for the 

right lower extremity should be 0% WPI.  

(3) The AMS failed to make a deduction for pre-existing abnormality or condition in 

respect of the right shoulder despite evidence of pre-existing pathology and 

abnormality. The degree of permanent impairment is “difficult or too costly to 

determine”, but a deductible of 1/10 is at odds with the available evidence and a 

deduction of 75% is appropriate. If applied, the assessment for the right shoulder 

should be reduced to 1% WPI.  

The appellant argued that the combined WPI assessment should be reduced to 15% WPI. 

The worker argued that the ARD claimed for impairment of the right upper extremity, left 

upper extremity and right lower extremity and on 15 May 2018, the parties were notified 

that the medical dispute was referred for assessment of the right foot under s 319 WIMA. 

The appellant had an opportunity to object to the Referral, but did not do so. The AMS was 

not confined to assessment of the right knee and was entitled to assess any Body 

Part/System Claimed that was included in the referral and it was open to him to determine 

questions of causation under s 319 WIMA. He also argued that the deductibles suggested 

by the appellant are not appropriate in view of the evidence the MAC should be confirmed. 

Findings and reasons 

The MAP found that the AMS determined that the worker had suffered plantar fasciitis, 

which was consequential to the injuries to the right hip and knee, but the injury to the right 

foot was not an injury that was pleaded in the ARD or the subject of a claim for 

compensation. Issues of liability are a matter for a WCC Arbitrator and not an AMS: s 321 

(4) WIMA. It held, relevantly: 

30. The question of the respective roles of the Commission and an AMS were 

discussed in a number of recent decisions of the Court of Appeal including Trustees 

for the Roman Catholic Church for the Diocese of Bathurst v Hine [2016] NSWCA 

213 (Hine) and Bindah v Carter Holt Harvey Wood Products Australia Pty Ltd [2014] 

NSWCA 264 (Bindah). In Jaffarie v Quality Castings Pty Ltd [2018] NSWCA 88 

(Jaffarie No 2), White J stated:  

What was said by Emmett JA at [109], quoted above at [70], must be 

understood in the context of the issues before the court in Bindah. I do not 

understand his Honour to mean that anything which falls within the definition 

of ‘medical dispute’ in s 319 will necessarily be outside the jurisdiction of an 

arbitrator.  

Under s 105(1) of the WIM Act the Commission has exclusive jurisdiction to 

examine, hear and determine all matters arising under the WIM Act and the 

Workers Compensation Act. This is subject to specific exclusions contained in 

both the WIM Act and the Workers Compensation Act. The specific exclusion 

in s 65(3) of the Workers Compensation Act does not extend to any medical 

dispute within the meaning of s 319 of the WIM Act, but only to a subset of 

such disputes, being a dispute about the degree of permanent impairment of 

an injured worker. Even a medical dispute concerning permanent impairment 

of an injured worker cannot be referred for assessment under Pt 7 of Ch 7, 

except by the Registrar and then where liability is not in issue, or, if in issue, 

liability has been determined by the Commission (ss 293(3)(a) and 321(4)(a)). 

The medical assessment is conclusive only in respect of the matters referred 

to in s 326 which are not as extensive as the matters falling within the definition 

of medical dispute in s 319. 
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31. His Honour confirmed the proposition that the jurisdiction of the Commission, as 

opposed to that of the AMS, is to determine “the nature of the injury sustained” and 

noted that this was consistent with the orders of the earlier decision of the Court of 

Appeal in Jaffarie v Quality Casting Pty Ltd [2015] NSWCA 335. This reasoning is 

otherwise consistent with the approach taken by the Court of Appeal in State of New 

South Wales v Bishop [2014] NSWCA 354 where it was held that the determination 

of a consequential condition was a matter for a Commission Arbitrator.  

Therefore, the AMS lacked power to determine whether the right foot condition was 

consequential to the injuries to the right hip and right knee. It applied a deductible of 50% 

for the right knee under s 3232 WIMA and reduced the right lower extremity assessment 

to 8% WPI. It applied a deductible of 25% for the right shoulder and reduced that 

assessment to 3% WPI.  

The MAC was revoked and a MAP MAC was issued that assessed combined 18% WPI 

(8% right lower extremity, 8% left upper extremity and 3% right upper extremity).  


