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District Court of NSW Decisions 

Plaintiff ordered to payment costs on an indemnity basis plus interest - 
Plaintiff misled the Court, knowingly swore a false affidavit and conducted 
vexatious litigation – Individuals behind the Plaintiff referred to ASIC and 

ODPP for investigation and/or prosecution – Plaintiff’s legal representatives 
referred for disciplinary action  

Riva NSW Pty Ltd (ACN 113 881 815) v Mark A Fraser & Christopher P Clancy t/as 

Fraser Clancy Lawyers (ABN 27 526 211 743) [2019] NSWDC 348 – Judge Wilson SC 

– 24 July 2019 

Background 

On 14 July 2010, through Angelo Ferella, FCL was retained to act for Riva as Trustee of 

the Trust, including in defending an application for security of costs brought by the 

defendants in the Trust Proceedings. He was not a director of Riva, but provided 

instructions on behalf of Riva. However, at that time, FCL was not aware that in 2006, while 

a bankrupt, he was banned from holding directorships and earned a six-month suspended 

jail sentence for failing to comply with Notices to Produce books and records to ASIC. 

ASIC’s website reported that his bankruptcy, 2003 fraud conviction and banning by ASIC 

meant that he would be disqualified from managing corporations until September 2011.  

On 10 September 2010, despite Riva’s evidence that the Trust had funds to pay costs, 

McLoughlin DCJ ordered Riva to pay security for costs in the Trust Proceedings, primarily 

on the basis that it held no assets of its own and the defendants could not attach trust 

assets to enforce costs orders if there were competing equities. Riva refused to pay 

security and the proceedings were subsequently dismissed.  

FCL rendered its bill to Riva in November 2010, but Riva refused to pay its costs, initially 

on the basis that it had no funds. On/about 28 November 2010, it told FCL that it would 

pay what it believed to be “fair and reasonable” and only “…once the matter is over…” Riva 

subsequently argued that FCL had done work, which it had not been instructed to do, and 

required FCL to proceed to costs assessment. Under cross-examination in 2012, Angelo 

Ferella conceded that the evidence in his affidavit was false.  

FCL proceeded to costs assessment and the Costs Assessor’s determination was made 

on 19 July 2011. Riva still refused to pay and on 26 July 2011, FCL registered the 

Certificate of Determination in the Local Court and commenced proceedings to enforce the 

judgment debt and recover its costs (2011/240531). Riva applied to the Local Court for a 

stay. However, Riva sought a Review (late) of the July 2011 Costs Determination to the 

Costs Review Panel and then appealed (late) to the District Court in these current District 

Court Cost Proceedings. In December 2011 the Costs Review Panel dismissed the 

application. On 13 January 2012, (out of time) it appealed the decision of the Costs Review 

Panel to the District Court in these District Court Costs Proceedings. 

On 10 August 2012, Curtis DCJ handed down his judgment in the costs appeal in these 

proceedings, finding that the evidence of Tiziana Ferella was “…wholly unreliable…” and 

that he did “…not accept the evidence of Mr Ferella...”, while Mr Clancy was a “…truthful 

and reliable witness…”. Angelo Ferella and Tiziana Ferella were joined to the proceedings 

ordered to pay costs jointly and severally with Riva under s 98 (1) Civil Procedure Act. His 

Honour reduced the professional costs by $1,049 (plus GST) and awarded $37,294.40 or 

97% of the fees claimed. An indemnity costs order was made on 20 December 2013, on 

the basis that the proceedings both the Local and District Courts were “vexatious” and 

“involved bad faith” and no cogent or reliable basis for objecting to the costs had been 

made out.  
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On 14 August 2012, in the presence of Riva and Angelo Ferella, the District Court ordered 

the transfer of the Local Court proceedings to the District Court. On 28 August 2012, 

contrary to the judgment of Curtis DCJ on 10 August 2012 in favour of FCL, and in a 

manner which has never been ascertained, Riva irregularly approached the Local Court 

and obtained judgment and an order for payment by FCL to Riva of $19,067.58, as well as 

a Garnishee Order on FCL’s trust account held with the Commonwealth Bank.  

On 28 August 2012, Riva also advised the Commonwealth Bank in writing that it had been 

successful in the District Court Proceedings (when it had not been successful), “…was 

awaiting an order for costs which will be substantial...”, and that the bank should 

“…forthwith make payment [to Riva] in accordance with the garnishee order served…”. 

The said garnishee being the irregularly obtained Garnishee Order issued by the Local 

Court against FCL’s trust account referred to in the affidavit of Mitchell Davis supra [52]. 

Curtis DCJ asked FCL to unravel the circumstances surrounding the wrongful issue of the 

irregular Local Court Garnishee Order of 28 August 2012. Riva replied that he instructed 

his employed solicitor, Mitchell Davis, to attend the Local Court to view the file and he 

prepared an affidavit to inform his Honour. However, it was never determined how Riva 

managed to obtain such irregular orders in the Local Court after they had been transferred 

to the District Court. 

FCL forwarded demands for payment of the costs, which were unsatisfied. Riva did not 

appear at the cost hearing dates on 11 and 20 December 2013, despite correspondence 

between the Court and Riva. On 10 February 2014, FCL demanded payment of the District 

Court costs and on 6 March 2014, The District Court issued a Garnishee Order on Riva’s 

MBL account to recover FCL’s District Court costs judgments totalling $106,325.81.  

On 7 March 2014, MBL issued a cheque to FCL in compliance with the Garnishee Order 

which was banked by FCL on 10 March 2014. However, on 10 March 2014, Riva filed an 

ex parte Notice of Motion in the District Court seeking an injunction to stop payment by 

MBL to FCL and orders setting aside the garnishee order and cancelling the cheque drawn 

by MBL, on the grounds that the Trust was not a party to the proceedings. In an affidavit 

sworn 10 March 2014, Angelo Ferella asserted that the garnishee order is “defective and 

unenforceable” and at [8] that the conduct of FCL in obtaining it was “misleading and 

deceptive”.  

On 11 March 2014, Curtis DCJ refused Riva’s ex parte Motion for an injunction on MBL. 

His Honour’s Associate DCJ emailed a copy of those orders to FCL. That day, Riva wrote 

to MBL attaching a copy of the Motion refused by Curtis DCJ on 11 March 2014. Riva did 

not advise MBL that the Motion had been refused. Instead, Riva intimated that the Motion 

had been successful, advising MBL that the FCL garnishee order was “incompetent and 

unenforceable” and that the conduct of FCL was “misleading and deceptive” and reportable 

to the “legal commission”. Riva also claimed in this letter that Riva had commenced the 

District Court Cost Proceedings in a “sole capacity.”  

On 12 March 2014, Riva threatened its bank, MBL, with a mandatory injunction. On 12 

March 2014, the Commonwealth Bank advised FCL that MBL had dishonoured its own 

bank cheque in the amount of $106,325.81 which FCL had deposited with the 

Commonwealth Bank. 

On 20 March 2014, Riva filed the Incompetent Appeal against the 14 August 2012 and 20 

December 2013 judgments of Curtis DCJ out of time. Riva persisted with the Incompetent 

Appeal despite FCL advising in writing that the appeal was incompetent. The appeal was 

listed for directions on 18 June 2014 and struck out as incompetent on that day. A gross 

sum costs order on an indemnity basis was awarded to FCL on 1 May 2015.  
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On 4 April 2014, FCL sought an urgent ex parte freezing order over $106,325.81 of Trust 

monies held by Riva in an MBL Cash Management Account, being the amount then owed 

by Riva to FCL for the first two District Court costs judgments. FCL applied for the 2014 

Freezing Order in circumstances where Riva had claimed that it had no ability to pay FCL 

and FCL was unaware of Riva’s true financial position, not having subpoenaed Riva’s 

financial records at that time. 

On 11 April 2014, Curtis DCJ granted the 2014 Freezing Order. The injunction specifically 

identified monies held in MBL “in the name of Riva NSW Pty Ltd and/or Riva NSW Pty Ltd 

ATF Cavallino Unit Trust”. That day, FCL issued a Notice to Produce to Riva returnable on 

17 April 2014, but Riva did not comply with that Notice. On 17 April 2014, the 2014 Freezing 

Orders were continued by consent and a Notice of Motion filed by Riva to set aside the 

orders was set down for hearing on 2 June 2014. Riva failed to comply with the Notice to 

Produce on 9 May 2014 and on 2 June 2014, it sought to withdraw its consent to the April 

2014 Freezing Order. However, his Honour refused that application pending the outcome 

of Appeal proceedings that Riva commenced in the Supreme Court on 20 March 2014. 

FCL advised Riva in writing that the Supreme Court appeal was incompetent and out of 

time, but Riva continued with the Appeal. On 18 June 2014, this was dismissed as 

incompetent and final orders were made on 28 July 2014 and an indemnity costs order 

made against Riva on 1 May 2015. 

On 16 September 2014, Riva filed an Application to the Court of Appeal for judicial review 

of the December 2013 Costs Orders and the 2014 Freezing Order made 11 April 2014. 

The Application was made 4 months beyond the 3-month period fixed by the UCPR within 

which any claim for prerogative relief could be bought.  

On 29 October 2014, Emmett JA refused to extend time for the Application and dismissed 

the proceedings (2014/273003) on the basis that the review had no prospects of success. 

On 19 December 2014, his Honour made a gross sum costs order (for the purpose of 

avoiding the cost of a further costs assessment) in favour of FCL and costs were ordered 

on an indemnity costs basis. He ordered indemnity costs against Riva because Riva had 

not accepted offers of settlement made by FCL, including an offer by FCL in respect of 

these underlying District Court proceedings to accept $5,000 less than the costs order 

made 20 December 2013 (i.e. $73,256). His Honour also considered that Riva’s conduct 

exhibited a “contumelious failure to comply with the UCPR”.  

Despite the judgment of Emmett JA, followed by various demands for payment by FCL, 

Riva continued to not comply with the court orders and did not pay FCL its judgment debts, 

thereby forcing FCL to take further enforcement action and commence the Examination 

proceedings. On 19 August 2016, FCL initiated the cheap and quick option of Examination 

by serving an Examination Notice upon Riva, Angelo Ferella and Tiziana Ferella returnable 

at the offices of FCL on 16 September 2016. The Notices also sought the production of 

Riva’s accounting documents. However, the examinees, Riva, Angelo Ferella and Tiziana 

Ferella, ignored the Examination Notices and did not attend or produce any of the 

documents or information requested. 

On 22 October 2016 the District Court granted leave to FCL to issue Examination Orders 

requiring each of Riva, Angelo Ferella and Tiziana Ferella to attend Court for examination 

on 22 November 2016. On 26 October 2016 the Motion for an Examination Summons was 

filed and served on each of Riva, Angelo Ferella and Tiziana Ferella. On 7 November 2016, 

the court issued an Examination Order on each of the parties returnable 22 November 

2016. Angelo Ferella attended court on behalf of Riva and himself and gave evidence as 

the “manager” of Riva. Tiziana Ferella was the sole director but did not attend because of 

illness.  
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Also on 7 November 2016, (2 years after Riva had exhausted its procedural grounds for 

appeal) Riva filed another Motion seeking to have set aside on jurisdictional grounds the 

2014 Freezing Order made ex parte 11 April 2014 (and consented to 17 April 2014); and 

which Curtis DCJ had refused to vary on 2 June 2014 pending the outcome of Riva’s 

appeal proceedings.  

The Examination of Riva was originally listed for 1 day, but Riva ignored the Examination 

notice and separate Notices to Produce and various orders made by Curtis DCJ during the 

proceedings to produce documents and records to the court, thereby causing the 

proceedings to be adjourned on 3 occasions. The Examination was thus heard over 4 days 

and Riva’s Motion to set aside the Freezing Order was adjourned until 13 March 2017. At 

the conclusion of the Examination proceedings, Riva had not produced documents and 

records it had been ordered to produce at the commencement of those proceedings. It 

gave various explanations for its failure and his Honour set out specific instances of Riva 

frustrating the examination proceedings and ignoring the direct orders of Curtis DCJ to 

produce documents and records giving the following various reasons. 

On 24 February 2017, while the Examination proceedings were continuing, Riva filed a 

Statement of Claim in the Supreme Court seeking damages against FCL on the basis that 

FCL had acted unconscionably in seeking an asset freezing order (despite the Court of 

Appeal having dismissed Riva’s Review application against the Freezing Order) 

[“Damages Proceedings”]. In particular, it alleged that FCL unconscionably failed to notify 

the District Court that the MBL account was held by Riva as Trustee and contained Trust 

assets and that Riva held no beneficial interest in the account. However, that allegation 

has no factual basis because Angelo Ferella’s affidavit sworn 11 March 2014 and 

Christopher Clancy’s affidavit filed 11 April 2014 both disclosed this issue and the 

garnishee the subject of the dispute, specifically sought to garnishee Trust assets. Further, 

Riva as Trustee, has a preferred beneficial interest in the Trust funds. In any event, Riva 

consented to the 2014 Freezing Order on 17 April 2014, so any purported damages are 

for 7 days. Those damages proceedings have not been determined, but are the subject of 

a strike out Motion and are awaiting judgment on that application from the Supreme Court. 

On 27 March 2017, Riva’s Motion to set aside the 11 April 2014 orders was listed for 

directions. On 12 April 2017, it served submissions in these District Court Cost 

Proceedings asserting that, despite the specific provisions in the UCPR providing for 

freezing orders, the District Court did not have jurisdiction to do so. On 18 April 2017, it 

served the affidavit of Angelo Ferella sworn 18 April 2017.  

On 7 June 2017, pursuant to the orders of the court in the Damages Proceedings, FCL 

sought to have a Receiver appointed [“Receiver Proceedings”] in the Equity Division of the 

Supreme Court. On 18 July 2017 FCL filed and served a Subpoena upon MBL returnable 

25 July 2017. On 25 July 2017 FCL filed its Submissions against Riva’s Motion. On 28 July 

2017, in preparation for the Motion on 3 August 2017 FCL served a number of affidavits. 

On 3 August 2017, Wilson DCJ dismissed Riva’s 2016 Motion to set aside the 11 April 

2014 orders with costs and gave leave for the FCL to apply to the Court to seek a gross 

sum costs order for that Motion and the other Motions heard before Curtis DCJ, including 

the costs of the Examination hearings. On 30 August 2017 FCL filed and served a Motion 

seeking a Gross Sum Costs Order. 

On 6 September 2017, Riva filed an application for Judicial Review (2017/270892) of the 

decision of Wilson DCJ on 3 August 2017 [“Second Judicial Review”]. On 8 September 

2017, it sought a stay of the District Court costs orders pending the outcome of the Second 

Judicial Review. On 13 December 2017, 8 February 2018, 12 June 2018 and 17 July 2018, 

these proceedings were listed for directions hearing, but there was no appearance by Riva.  
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On 22 March 2018, Simpson JA in the Court of Appeal allowed FCL’s security for costs 

application in the Second Judicial Review proceedings and ordered the proceedings 

dismissed should Riva not comply with the order within 21 days. Riva did not comply with 

the order. 

On 11 April 2018, (day 3 of the FCL Receiver Proceedings), Riva offered in writing to pay 

the sum of $220,884.72 in settlement of the two outstanding District Court costs judgments 

and the two outstanding Court of Appeal costs judgments (plus interest) from Trust assets. 

Slattery JA ordered Riva pay FCL the proposed amount by 4pm on 26 April 2018 and at 

Order [2] of the short minutes noted that: 

[2] The Court notes that in default of the payment in order 1 by the said date and 

time, in respect of which time shall be of the essence, Riva NSW Pty Ltd as trustee 

of the Cavallino Unit Trust and otherwise, hereby agrees to the Court appointing a 

Receiver on the terms set out in the Summons filed in these proceedings, with the 

further power to collect and pay any legal costs ordered or yet to be ordered or yet 

to be agreed or assessed in any proceedings between Riva NSW Pty Ltd and Mark 

A Fraser and Christopher P Clancy. 

On 13 April 2018, out of time, Riva sought to vary the 22 March 2018 security for costs 

orders despite there being no change in circumstances and no error by the Court. On 26 

April 2018, with the appointment of a Receiver imminent, Riva paid FCL’s costs, comprising 

two District Court costs judgments and the two Court of Appeal costs judgments. 

On 17 August 2018, the Full Bench of the Court of Appeal (Emmett JA, Leeming JA and 

Gleeson JA), dismissed Riva’s out of time application to vary the security for costs order 

made by Simpson JA, and the proceedings remained dismissed as per her Honour’s 

orders.  

On 20 August 2018, FCL requested the District Court to list its Amended Motion seeking a 

gross sum costs order and indemnity costs for hearing. Consent orders were subsequently 

filed in these proceedings vacating and discharging the 11 April 2014 freezing orders. 

Those orders were entered on 4 September 2018.  

Wilson DCJ stated held that virtually every step taken by the Plaintiff “had fallen foul of the 

overriding purpose referred to in s 56 (1)” and it frustrated the administration of justice by 

making ill-informed and misconceived applications in this Court, the Supreme Court and 

the Court of Appeal. It failed in its duty to assist the Court to further the overriding purpose 

of the Rules” and therefore breached s 56 (3) of the Act. 

His Honour also held that the Plaintiff’s solicitors and/or barristers had by their conduct, , 

at various stages of the proceedings, caused it to be put in breach of its duty under s 56, 

contrary to their obligations as officers of the Court and under s 56 (4) (a), as “virtually 

every application made on behalf of the Plaintiff was baseless and/or without any 

reasonable prospects of success”. 

His Honour found that the individuals behind the Plaintiff company failed to act reasonably 

and had, on occasions, acted so as to mislead this Court and others. The Plaintiff 

repeatedly failed to comply with Court orders and both Angelo Ferella and Tiziana Ferella 

admitted to swearing false Affidavits. Tiziana Ferella’s conduct was “also grossly wanting.” 

He directed the Registrar to refer them to ASIC for investigation and he recommended that 

they should to be “placed permanently on the list of persons disqualified from having any 

involvement in managing corporations”. He also directed the Registrar to refer these 

proceedings to the Director of Public Prosecutions for consideration of prosecuting Angelo 

Ferella and Tiziana Ferella for swearing false affidavits.  
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His Honour ordered the Defendant’s solicitor to provide the Registrar with a list of all 

solicitors or barristers who acted on behalf of the Plaintiff in these proceedings and any 

proceedings arising out of them. He directed the Registrar to notify the Law Society of New 

South Wales and the New South Wales Bar Association of any such solicitor or barrister 

for their failure to comply with their duty to the Court and their legal obligation to facilitate 

the administration of justice in accordance with s 56 of the Civil Procedure Act. 

His Honour ordered the Plaintiff to pay the Defendant’s costs on an indemnity basis, plus 

interest under s 101 of the Civil Procedure Act. He held that to describe the conduct of the 

Plaintiff and its legal representatives as delinquent “would be a gross understatement”. He 

gave the Defendants liberty to apply for a gross sum costs order under s 98 (4) (c) of the 

Civil Procedure Act and liberty to make a further application for a freezing order. 

 

WCC Presidential Decisions 

Weekly payments claim discontinued - No right of appeal where threshold 
under s 352 WIMA is not satisfied 

Westpac Banking Corporation v Dinning [2019] NSWWCCPD 33 – Deputy President 

Wood – 11 July 2019 

The worker alleged that she suffered a psychological injury as a result of ongoing work 

stressors that culminated in meetings with 2 supervisors in February, March and April 

2017. She ceased work on/about 21 April 2017. The respondent disputed the claim and 

relied upon s 11A WCA. The worker filed an ARD claiming continuing weekly 

compensation and s 60 expenses, but she withdrew the weekly benefits claim at 

arbitration.  

On 25 January 2019, Arbitrator Isaksen issued a COD, which determined that the worker 

suffered a psychological injury in the course of her employment (deemed date of injury: 19 

April 2017) and that the s 11A defence was not established. He made a general order for 

payment of s 60 expenses.  

Deputy President Wood noted that the appellant argued that the entirety of the 

Arbitrator’s decision was in issue, which was that it had failed to establish its defence under 

s 11A WCA. The worker discontinued her claim for weekly payments, but had alleged that 

she had no current work capacity and that PIAWE was $1,500 per week. On that basis, it 

assessed the value of the arrears of weekly payments (to 25 January 2019) as $118,125 

and argued that the monetary threshold was satisfied. However, the worker argued that 

the threshold was not satisfied and that if the appeal was dismissed, the appellant would 

not be liable to pay the amount of arrears as alleged. 

Wood DP considered this matter to be similar to those in Lambropoulos v Qantas Airways 

Limited, in which she held that there was no amount of compensation claimed before the 

Arbitrator and there was no amount of compensation directly at issue on the appeal, as if 

the appeal succeeded, there would be no orders for the payment of compensation. 

While the appellant relied upon the decisions in Hamilton and Popovic to support its 

argument that the worker’s entitlement to weekly compensation was not a theoretical or 

possible entitlement, it did not identify how the ratio decidendi in those cases supported its 

argument. She held that the decision in Hamilton does not assist the appellant and that its 

reliance on Popovic was misplaced, as Keating P stated: 

25. Mrs Popovic submits that the threshold issue should be decided in her favour 

because of the way in which the case was pleaded. Namely, that an amount of 

$5,000 was pleaded in the Application as the amount sought in compensation. I do 
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not accept that submission. It is apparent that Mrs Popovic abandoned that claim on 

the first day of the hearing. The matter proceeded before the Arbitrator on the basis 

that only a general order was sought in respect of medical and hospital expenses. 

There was no particularisation of the extent of the medical expenses sought to be 

recovered… 

28. It follows that the reference to a claim for ‘$5,000’ pleaded in the Application is 

not decisive of whether the monetary threshold has been satisfied. What is decisive 

is the way in which the Application was run and decided, namely, on the basis of a 

claim for a general order for medical expenses rather than a claim for any quantified 

sum. 

Wood DP held that the appellant was required to pay to the worker s 60 expenses totalled 

$1,710.54. Therefore, the monetary threshold was not satisfied and the appellant had no 

right of appeal.  

 

Arbitrator was correct to find that the worker had not made out any case of 
incapacity as a result of injury  

El-Chami v DME Engineering Services Pty Limited [2019] NSWWCCPD 35 – Acting 

Deputy President King SC – 18 July 2019 

The appellant alleged that on 15 May 2015, he injured his neck, right shoulder and upper 

arm, upper and lower back and suffered consequential depression, as a result of being 

struck by a heavy steel beam at work. On 24 August 2015, the insurer declined further 

liability for weekly payments based upon opinions from Dr Cochrane (neurosurgeon) and 

Dr Watson (orthopaedic surgeon). On 27 June 2017, the appellant suffered serious injuries 

in an unrelated MVA. He claimed compensation from 24 August 2015 to 26 June 2017. 

On 22 November 2018, Arbitrator Isaksen issued a COD, which determined that the injury 

was not sufficient to produce any relevant incapacity for work, but that the medical 

treatment (also disputed by the insurer) was reasonably necessary as a result of the work 

injury. 

Acting Deputy President King SC stated that the real issues were whether the Arbitrator 

erred: (1) in holding that the appellant had not proved that he had no capacity for work 

during the period claimed as a result of the injury; (2) in holding that the appellant had not 

proved that he injured his right shoulder on 15 May 2015, and that there was no discrete 

injury to the right arm; and (3) in holding that the appellant had not proved a causal 

connection between the depressive condition and the injury or that it produced any 

incapacity for work. He stated, relevantly: 

35. Put another way, I think that the appellant’s case on this appeal relies upon an 

argument that there was sufficient evidence before the Arbitrator to enable him to 

arrive at the opposite conclusion as regards an entitlement to weekly compensation, 

and that in determining not to do so he applied too exacting or rigorous a standard. 

36. Although not expressly said to be, this is probably a reference to the principle 

stated in Drca v KAB Seating Systems Pty Ltd. That case was recently discussed in 

Elsamad v Belmadar Pty Ltd and Estate of Clarke v State of New South Wales 

(Greystanes Disability Services). The principle can be expressed as follows: the 

expression “comfortably satisfied” is stronger and more stringent than “satisfied on 

the balance of probabilities”. Thus, where a fact finder is “comfortably satisfied” he 

or she is a fortiori satisfied on the balance of probabilities…The Arbitrator found 
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against the appellant on this last issue, and it is not suggested that in doing so his 

approach was too rigorous or exacting… 

41. Essentially for the reasons advanced for the respondent in support of the 

Arbitrator’s decision, I am not satisfied that it displays error. In so saying, I should 

also say that I accept that it is possible to discern in the evidence a contrary view 

which might have been arrived at by the Arbitrator but was not. But to my mind, had 

he taken the opposite view and awarded compensation for the closed period of 

alleged incapacity that was before him, his conclusion would have been much more 

fragile and open to complaint than the one he came to. 

42.In holding that the Arbitrator did not fall into error I have not only been conscious 

of the submissions advanced upon the appellant’s behalf, which to my mind do all 

that could have been done to champion the competing view, but ultimately come 

down to a complaint about losing the case upon the basis that “there was enough 

there to succeed and the result should have been different”. I have also been 

conscious of a couple of particular considerations, which I address below… 

44. Secondly, it might be thought that there is an internal inconsistency in the 

Arbitrator’s reasoning and his decisions on the claim for weekly benefits on the one 

hand and the claim for medical expenses on the other. If the expense of medical 

treatment were justified including throughout the period covered by the claim for 

weekly payments, does that not indicate that the appellant was suffering genuine 

symptoms, and tip the balance in favour of the view that he was incapacitated during 

some or all of the period of his claim for weekly benefits? The Arbitrator does not 

deal with this, no doubt because the case was not presented to him in such a fashion 

as to require consideration of it. But in my opinion common sense and human 

experience, coupled with my own long experience of the decision of workers 

compensation cases, clearly shows that there is no fatal inconsistency or error 

involved. It is by no means uncommon for people to be fit enough to work or go about 

particular activities whilst at the same time reasonably requiring a level of treatment 

and medication. This argument does not detract from the correctness of the 

Arbitrator’s decision. 

Accordingly, the Acting Deputy president confirmed the COD. 

 

Whether proposed surgery is reasonably necessary and alleged error of fact 

Broadspectrum Australia Pty Ltd v Gunaratnam [2019] NSWWCCPD 36 – Deputy 

President Wood – 19 July 2019 

On 6 February 2012, the worker injured her back while working as a school cleaner. She 

returned to work on lighter duties and was subsequently transferred to a position as an 

assistant receptionist.  

On 8 August 2014, the worker fell at work and struck her low back on the floor. She did not 

return to work after that injury. The insurer accepted liability. On 19 January 2018, the 

worker’s treating surgeon sought approval for surgery, but the insurer disputed the 

proposed surgery under s 60 WCA. 

On 31 January 2019, Senior Arbitrator Bamber issued a COD, which determined that the 

proposed surgery and incidental treatment were reasonably necessary as a result of the 

work-related injuries. 
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On appeal, the appellant alleged that the Senior Arbitrator erred in fact by determining that 

the proposed surgery was reasonably necessary, by finding, in the absence of sufficient 

evidence, that the surgery would: (a) be effective; (b) offer a real chance of alleviating the 

respondent’s symptoms; and (c) potentially improve the respondent’s quality of life. 

Deputy President Wood discussed the relevant passages from the decisions in Rose and 

Diab. She noted that in Rose, Judge Burke observed: 

3. Any necessity for relevant treatment results from the injury where its purpose and 

potential effect is to alleviate the consequences of injury. 

4. It is reasonably necessary that such treatment be afforded a worker if this Court 

concludes, exercising prudence, sound judgment and good sense, that it is so. That 

involves the Court in deciding, on the facts as it finds them, that the particular 

treatment is essential to, should be afforded to, and should not be forborne by, the 

worker. 

5. In so deciding, the Court will have regard to medical opinion as to the relevance 

and appropriateness of the particular treatment, any available alternative treatment, 

the cost factor, the actual or potential effectiveness of the treatment and its place in 

the usual medical armoury of treatments for the particular condition. 

Wood DP noted that in Diab, Roche DP referred to “useful heads of consideration” and 

stated (citations omitted), which “include, but are not necessarily limited to, the matters 

noted by Burke CCJ at point (5) in Rose ..., namely: (a) the appropriateness of the particular 

treatment; (b) the availability of alternative treatment, and its potential effectiveness; (c) the 

cost of the treatment; (d) the actual or potential effectiveness of the treatment, and (e) the 

acceptance by medical experts of the treatment as being appropriate and likely to be 

effective. However, the appellant’s argument that there ought to be at least a reasonable 

prospect of a goof outcome, that is not consistent with the decisions in Rose and Diab and 

the treatment need not have the potential to totally alleviate the effects of the injury. The 

Senior Arbitrator held that the treating surgeon applied a considered approach in 

recommending the surgery. It was open to the Senior Arbitrator to accept his opinion and 

she gave reasons why she preferred it to that of the appellant’s qualified specialist. The 

appellant did not establish that she overlooked material facts, or gave undue or too little 

weight to material facts in deciding the inference to be drawn, or the available inference in 

the opposite sense is so preponderant that the decision is wrong.  

Accordingly, the Senior Arbitrator confirmed the COD. 

 

Death claim – arising out of or in the course of employment – determination 
of appeal against re-determination following remitter from Court of Appeal 

S L Hill and Associates Pty Ltd (De-registered) v Hill [2019] NSWWCCPD 37 – Deputy 

President Wood – 22 July 2019 

On 16 June 2010, the deceased worker died from injuries that were inflicted by her de facto 

spouse. She was employed by the appellant (her de facto spouse’s company) and 

undertook work for it at her home, which she occupied with her sons (the second and third 

respondents). The deceased’s de facto spouse claimed lump sum death benefits under 

s25 WCA, but he did not seek any apportionment in his favour. The insurer disputed the 

claim under sections 4 and 9A WCA, but did not dispute ‘dependency” of the deceased’s 

children.  
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First instance 

Senior Arbitrator McDonald entered an award for the respondent. She found that the 

evidence did not permit her to make any findings as to when the deceased died, other than 

this occurred after 7:30am on 16 June 2010. She was not satisfied that the deceased died 

in the course of her employment, because it is necessary to consider the temporal 

connection between the employment and the injury and the evidence indicated that the 

deceased was on her bed and was wearing pyjamas at the time of her death and that she 

usually worked in her office, but after the birth of her second child she also worked in 

various locations around the home. Police found work papers and equipment including a 

laptop in her bedroom, but the Senior Arbitrator found that the deceased’s usual working 

day started around 9.00 am and finished at about 6.00 pm and that when the appellant left 

for school at 7.30 am on the relevant day, the deceased was in bed and was feeding her 

second child. Therefore, her work day “had not begun”. She also found that the cause of 

the injury that resulted in the death was the def facto spouse’s paranoid delusions about 

the deceased and that the relationship (and not the employment) caused the injury.  

First appeal  

President Keating allowed the appeal and held that the Senior Arbitrator’s consideration 

regarding the ‘course of employment’ was focussed almost exclusively upon the time of 

death. She failed to consider evidence and did not provide adequate reasons for her 

findings. He remitted the matter to a different Arbitrator for re-determination. 

Remitter  

Arbitrator Rimmer issued a COD on 19 December 2018, which determined that the 

deceased’s injuries arose out of or in the course of her employment and that her 

employment was a substantial contributing factor to the injuries.  

Second appeal  

The appellant alleged that: (1) The Arbitrator erred in determining that she was satisfied 

on the balance of probabilities that the worker’s employment in the particular job caused 

or materially contributed to the injury resulting in her death and as a consequence of that 

finding, was in error by concluding that the worker’s death was an injury arising out of her 

employment; (2) The Arbitrator erred in concluding that she was satisfied that the worker 

was either actually performing her employment related duties at the time of the injury, or 

else was on call, and consequently erred in finding that the injury arose in the course of 

her employment; and (3) The Arbitrator erred in determining that the worker’s employment 

was a substantial contributing factor to her injury and death.  

The appellant sought an oral hearing and argued that there were complex legal issues 

regarding causation in respect of ss 4 and 9A WCA. However, Deputy President Wood 

noted that the grounds challenged the Arbitrator’s factual findings and that for the decision 

to be disturbed on appeal, it must be shown that the Arbitrator overlooked material facts, 

gave too little weight to the evidence in deciding the inference to be drawn, or the available 

opposite inference was so preponderant that the decision must be wrong. 

Wood DP rejected ground (1.) She held that while the motive behind the assault is relevant, 

it is erroneous to isolate the assault from the employment relationship. The evidence 

indicated that due to her involvement in the business, the deceased’s de facto spouse 

attributed the problems in the business to her conduct and these matters that were playing 

on his mind immediately before the assault. The fact that those beliefs were irrational, and 

the product of a disordered mind, does not mean that the connection between employment 

and the assault that was motivated by those beliefs was “fanciful” or even “tenuous.”  
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Wood DP also rejected ground (2). She held that while the Arbitrator mistakenly referred 

to passages in Hatzimanolis and PVYW, they were not applied in her reasoning process 

and this was not infected by legal error. The Arbitrator considered what the worker usually 

did, what she was reasonably expected to do in the context of a family run business, and 

what she made herself available to do in the weeks leading up to the day of the assault. 

She stated:  

281. The Arbitrator’s approach was consistent with the High Court’s general 

observations of the principles in Danvers and Hatzimanolis (quoted at [277]– [278] 

above) that the course of employment covers not only the actual work which a person 

was employed to do, or the circumstances of the particular occasion out of which the 

injury arose, but the general nature and circumstances of the injured worker’s 

employment. 

Wood DP also rejected ground (3) and stated, relevantly: 

292. The Arbitrator determined the question of whether Ms Carroll’s employment was 

a substantial contributing factor to the injuries resulting in death by considering the 

facts in this case, applying the principles set out in Badawi, and applying the terms 

of the legislation. The Arbitrator took into account other factors that played a part in 

the assault, and reading her reasons as a whole, appropriately accounted for those 

factors when ultimately deciding that Ms Carroll’s employment was a substantial 

contributing factor to her injuries and death. 

293. The appellant has not established error of the kind required to disturb the 

Arbitrator’s factual finding, which was open to her on the evidence, and this ground 

of appeal also fails. 

Wood DP amended the COD, to read that both of the deceased’s children were wholly 

dependent upon her for support at the date of death and there were no other dependants, 

and she remitted the matter to Arbitrator Rimmer for determination of the remaining issues. 

 

Application of Paric v John Holland (Constructions) Pty Ltd, Mason v Demasi 

& Nguyen v Cosmopolitan Homes  

Michelle Gai Weston t/as Northmead Beauty Therapy (ABN 83824751583) v Szenczy 

[2019] NSWWCCPD 38 – President Judge Phillips DCJ – 22 July 2019 

The worker was employed as a Beauty Therapist from 27 February 2006 to 15 August 

2014. She underwent right shoulder surgery on 18 January 2011 and gradually resumed 

full time work without restrictions. However, on/about 30 May 2013, she reduced her 

working hours to 3 days per week due to soreness in her neck and both shoulders. She 

claimed weekly payments and s 60 expenses for those alleged injuries. However, the 

insurer disputed the claims for the neck and left shoulder.  

Arbitrator Wynyard conducted an arbitration hearing on 9 January 2019, at which the 

worker confined her claim to s 60 expenses (disc replacement surgery at the C4/5 level 

and discectomy and fusion at the C5/6 level) resulting from an alleged work-related injury 

to her neck and a consequential injury to her neck (sic) as a result of overuse following the 

injury to the right shoulder. He was satisfied that the worker suffered a pre-existing 

constitutional degenerative condition in her neck that was aggravated and possibly 

accelerated by the nature and conditions of employment. He concluded: 
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I am satisfied that it was caused by the nature and conditions of her work. I am further 

satisfied on the evidence that the date of injury was 13 May 2013 and not either of 

the two dates that were pleaded … I say that because her evidence says that she 

reduced her hours as a result of the problems with her neck on that 2013 date 

On 16 January 2019, the Arbitrator issued a COD – Extempore Orders, in which he: (1) 

granted leave to the worker to amend the date of injury to a deemed date of 13 May 2013; 

(2) directed the worker to provide to the respondent an itemised account of the proposed 

costs of the surgery; (3) granted leave to the parties to approach on telephone notice to 

each other; and (d) ordered the respondent will pay the costs of the recommended surgery 

and associated costs.  

The appellant alleged that the Arbitrator erred on 5 grounds. However, the President 

dismissed the appeal and his reasons are summarised below. 

His Honour rejected ground (1). He noted that the appellant complained that the Arbitrator 

erred when he rejected the evidence of its qualified specialist or that he failed to properly 

consider it or misconceived it on the issue of the advancement of the worker’s degenerative 

disc disease. He held that the Arbitrator was required to resolve the competing medical 

opinions regarding the origin of the neck symptoms and the appellant was wrong to state 

that its medical opinion was rejected. On the contrary, the Arbitrator accorded it “to be of 

little or no weight”. That view was available on the evidence and did not involve any error.  

His Honour also rejected ground (2). He noted that the appellant alleged that the arbitrator 

erroneously reversed the onus of proof in rejecting its medical evidence. However, he held 

that there was no merit in that argument. He stated, relevantly: 

105. …The Arbitrator’s treatment of Dr Quain’s evidence, when properly reviewed, 

involves the Arbitrator undertaking the close consideration of the medical evidence 

provided by both parties when reaching an opinion as to the origin or cause of Ms 

Szenczy’s cervical pathology. The Arbitrator found that Ms Szenczy was suffering 

from pre-existing degenerative disc disease which was later aggravated by her work. 

In terms of the medical evidence, this was an available finding and all the Arbitrator 

was doing, particularly at T 54, was explaining why he preferred Ms Szenczy’s 

medical opinions to that of Dr Quain. This involved no identified error… 

His Honour also rejected ground (3). He held that the appellant was cavilling with the 

factual finding of the deemed date of injury of 13 May 2013 as a result of the nature and 

conditions of employment, when there was an available and uncontested basis for that 

funding. He stated: 

113. Consistent with Nguyen, an Arbitrator must be satisfied on the balance of 

probabilities that something happened. In this case, the Arbitrator had the 

uncontested evidence of Ms Szenczy as to why she reduced her hours in May 2013. 

Counsel for Ms Szenczy, quite properly, noted some difficulties in the medical 

evidence with respect to alleged dates of injury but the evidence when reviewed in 

its entirety suggests not a frank injury being suffered by Ms Szenczy, but rather the 

aggravation of an underlying degenerative disc condition which came on over time. 

It is clear that Ms Szenczy did not realise this, hence the wording of her statement of 

6 November 201754 where she says that it was “only through subsequent 

investigations have I identified the nature and extent of the problems that I have. 

There was no single incident at work which caused my symptoms.” 
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His Honour observed that inconsistent accounts given to health professionals need to be 

approached with caution, as stated by Basten JA in Mason v Demasi. However, he found 

that the histories given to the doctors were “broadly consistent” with the gradual onset of 

neck symptoms due to the nature of the worker’s employment. He stated: 

116. I am not satisfied, as has been stated with some force by the appellant, that this 

finding could only be made if supported by medical evidence. This is not a correct 

statement of principle. As the Court of Appeal stated in Nguyen: 

The court [or the Commission] does not abdicate its responsibility to an expert; 

an expert’s opinion cannot be determinative, particularly in relation to ultimate 

facts.  

Accordingly, no error was established regarding this factual finding.  

His Honour also rejected ground (4). While the appellant alleged that the Arbitrator erred 

by misconceiving the test in Paric, he stated: 

132. In the Court of Appeal, Samuels JA said as follows: 

I have myself looked at the evidence and looked at the hypothetical facts and 

while I would agree that in some respects the material put does differ in terms 

from what was proved, all in all I would regard it as open to the tribunal of fact 

to consider that it was a fair foundation and remains a reasonable support for 

the opinions which were sought and given… 

I would respectfully adopt that last statement as exactly in point and its 

application disposes of both aspects of the problem to which I have earlier 

referred. It is a question of whether the hypothetical material put to the expert 

witnesses represents a fair climate for the opinions they expressed. I do not 

think there is any requirement that the matter put is precisely consonant with 

the material provided; and certainly it cannot be contended that there was no 

evidence upon which the opinions could be based. 

Discrepancies may be fatal; in some cases even slight discrepancies may be 

fatal; in other cases even broad departures are not likely to affect the force of 

the expert opinion. Moreover, it is for the tribunal of fact to assess this factual 

basis. in the present case it seems to me that there was a fair climate in which 

the expert views could flourish, and certainly it was open to the learned judge 

to come to that conclusion. 

133. And in the High Court the following was said on this point: 

It is trite law that for an expert medical opinion to be of any value the facts upon 

which it is based must be proved by admissible evidence (Ramsay v Watson 

[1961] HCA 65; (1961) 108 CLR 642). But that does not mean that the facts so 

proved must correspond with complete precision to the proposition on which 

the opinion is based…  

His Honour held that the Arbitrator had applied the test in Paric “with meticulous acuity”.  

His Honour also rejected ground (5) and stated, relevantly: 

172. Finally, I would note that one of the complaints under Ground Five is that “the 

Arbitrator erred when he unilaterally determined a deemed date of injury”. This 

allegation suggests that the Arbitrator made this determination without prior notice to 

the parties, hence the deployment of the word “unilaterally”. The ground further 

alleges that there had been “no opportunity for the appellant to make submissions” 

regarding the proposed found date. These statements are for the reasons outlined 
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above factually incorrect. The whole issue of the May 2013 event and the 

amendment of the date of injury in the ARD was the subject of submissions before 

the Arbitrator (which were set out above). 

His Honour held that there was no merit in the complaint that the appellant was not afforded 

natural justice about the amendment to the ARD, as it was given, and took up, the 

opportunity to put submissions in opposition to it and that was consistent with s 354 WIMA 

and in particular subsections (2) and (3).  

Accordingly, his Honour confirmed the COD. 

 

WCC – Medical Appeal Panel Decisions 

Psychological injury – AMS erred in allowing additional 2% WPI for effects of 
treatment 

Illawarra Retirement Trust v Jones [2019] NSWWCCMA 91 – Arbitrator Moore, Dr J 

Parmegiani & Dr P Morris – 11 July 2019 

The worker suffered a primary psychological injury at work (deemed date being 8 

December 2016).  On 25 March 2019, Dr Baker issued a MAC which assessed 15% WPI 

(15% WPI + “a 2% treatment effect” = 17% - a 1/10 deduction under s 323 WIMA).  

On 2 April 2019, the appellant appealed against the MAC under ss 327 (3) (c) and (d) 

WIMA. The worker cross-appealed and asserted that the AMS erred in his assessment of 

two separate PIRS categories and a re-examination was therefore required. The Registrar 

referred the appeal to a MAP. 

The MAP determined that a further medical examination was required because the AMS 

erred in finding that an additional 2% WPI should be allowed for “the effects of treatment” 

and Dr Parmegiani re-examined the worker on 20 June 2019. He reported that the worker 

ceased taking all psychotropic medication in 2018 and there are no grounds to add 1% to 

3% to compensate for the effects of treatment. Therefore, the AMS erred in finding that an 

additional 2% should be allowed.  

In relation to the worker’s cross-appeal, the MAP held that Dr Parmegiani’s assessment 

was consistent with that of the AMS and the totality of the evidence. Accordingly, it revoked 

the MAC and issued a new MAC which assessed 13% WPI (15% - 1/10 deductible under 

s 323 WIMA).  

 

AMS erred in assessing degenerative changes as employment injury as it 
was not referred to the AMS and by not applying a deductible under s 323 

WIMA  

Cannavale Constructions Pty Ltd v Joester [2019] NSWWCCMA 93 – Arbitrator Egan, 

Dr D Crocker & Dr T Mastroianni – 16 July 2019 

The worker had been employed as a concreter since leaving school in year 10. In about 

2003/4, he suffered a Baker’s cyst in the left knee, which was surgically drained. On 28 

July 2011, his left knee collapsed under him at work and an MRI scan indicated mild wear 

in the PF joint and mild damage to the medical femoral condyle and “a very degenerate 

and swollen” medial meniscus.  
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On 18 October 2011, Dr Caldwell performed an arthroscopic partial meniscectomy and 

chondroplasty, which indicated severe damage over the medial femoral condyle with 

patches to bare bone and a central osteophyte, and an avulsion of the posterior horn of 

the medial meniscus. He described the femoral condyle damage as “possibly old” and the 

meniscal injury as “recent” and on 6 December 2011, he performed a high tibial osteotomy.  

The worker limped on his right leg and developed right knee pain during 2012 and it was 

determined that this was a result of the left knee injury. In September 2013, Dr Dunkley 

performed a right high tibial osteotomy for “extensive genu Varus”, but there were 

complications with “broken hardware” and the “genu Varus” recurred. The broken hardware 

was then removed on 25 February 2014.  

On 6 March 2017, the worker claimed compensation under s 66 WCA for 25% WPI based 

upon assessments from Dr Bodel dated 9 November 2016, comprising: (10% for the left 

knee, 15% for the right knee + 1% for scarring), but he did not apply a deductible under s 

323 WIMA. The appellant qualified Dr Harrington, who assessed 4% WPI for the right knee, 

comprising 11% - 2/3 deductible under s 323 WIMA, and 11% for the left knee. It denied 

liability for the right knee injury, but that dispute was resolved at conciliation. 

On 6 December 2018, Dr Dunkley reported that the worker had a degenerative condition 

in his right knee before the incident in 2011m but that his physical job and a leg length 

discrepancy caused by the high tibial osteotomy had accentuated and accelerated their 

progress. He also stated that the worker had a constitutional predisposition to develop 

arthritis due to Varus alignment, but if he had not done a physical job for two decades the 

arthritis would be nowhere near as significant. Also, the arthritis worsened as a result of 

the leg length discrepancy following the left high tibial osteotomy. 

On 20 March 2019, Dr Anderson issued a MAC, which assessed 11% for the left lower 

extremity, 15% for the right lower extremity and 0% for scarring. He opined that the 

extensive pre-existing degenerative change in each knee was almost certainly due to his 

heavy concreting work and for that reason, he did not consider that Dr Harrington’s 

deductible of 2/3 for the right knee was fair or reasonable.   

On 17 April 2019, the appellant appealed against the MAC under ss 327 (3) (c) and (d) 

WIMA, but its submissions only addressed the latter ground. The Registrar referred the 

appeal to a MAP, which determined the appeal on the papers. It noted that the appeal was 

confined to 2 issues: (1) the nature of the injury referred to the AMS for assessment; and 

(2) the appropriate deductible for each lower extremity under s 323 WIMA. 

In relation to issue (1), the MAP held, relevantly: 

78. Considering these matters, and the fact that the ARD specifically identified only 

the incident on 28 July 2011, apparently eschewing any notion of a disease type 

condition for the left knee (while embracing the notion for the right knee), the Panel 

is satisfied that the claim was based solely on the injury simpliciter to the left knee 

pursuant to s 4(a) of the 1987 Act. More importantly, the Panel is satisfied that the 

left knee injury dealt with in the Consent Certificate of Determination and the Referral 

was the trauma incident on 28 July 2011, and that alone. noted that the worker’s 

submissions did not assist in identifying the nature of the injury claimed, or the nature 

of the injury referred to the AMS… 

81. in Comensoli v NSW Department of Juvenile Justice [2006] NSWWCCPD 138, 

Fleming DP said (at [36]): 

The referral of a medical dispute to an AMS pursuant to section 321 of the 1998 

Act is a critical step in the determination of the rights and liabilities of parties to 

a workers compensation claim for lump sum compensation for permanent 
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impairment (Jopa Pty Limited t/as Tricia’s Clip-n-Snip v Evenden [2004] 

NSWWCCPD 50). It is a matter that should be given careful attention. The 

content of the referral should be carefully checked by the Commission and the 

parties to ensure it is in accordance with the issues in dispute and in 

accordance with any findings of the Arbitrator or the Registrar. 

The MAP held that the AMS erred because it was not open to him to assess, as part of the 

injury referred, any contribution to the impairment from the left knee that was due to 

something other than the injury referred. However, neither party argued that the AMS did 

not assess the impairment according to law and the only issue was how much of the 

impairment was a result of the 2011 injury. 

In relation to issue (2), the MAP held that a deductible of 1/10 is warranted for the left knee 

and it reduced that assessment to 10% WPI. In relation to the right knee, it noted that the 

worker’s claim was for an aggravation of a pre-existing condition and a held that a 

deductible of 1/5 was appropriate. It reduced that assessment to 12% WPI. 

Accordingly, the MAP revoked the MAC and issued a MAC that assessed 21% WPI. 

 

MAP confirms the application of a 1/3 deductible under s 323 WIMA  

Rasimoglou v Décor Painting Pty Ltd [2019] NSWWCCMA 96 – Arbitrator McDonald, 

Dr D Crocker & Dr B Noll – 19 July 2019 

On 30 September 2016, the appellant injured his lumbar spine at work.  

On 3 April 2019, Dr Pillemer (AMS) issued a MAC, which assessed 12% WPI, but he 

deducted 1/3 under s 323 WIMA, and assessed 8% WPI with respect to the 2016 injury. 

However, the appellant appealed under ss 327 (3) (c) and (d) WIMA and the Registrar 

referred the appeal to a MAP. 

The MAP determined the appeal on the papers. It noted that the AMS provided reasons 

for the deductible under s 323 WIMA. It also noted that the worker was investigated and 

treated for a symptomatic condition in his lower back shortly before the 2016 injury and 

that there was radiological evidence of focal disc pathology at the L4/5 level, with contact 

on the L4 nerve root, and he was prescribed medication for neuropathic pain.  

The MAP confirmed the MAC and concluded that the history and the radiological findings 

were significant enough to warrant a deduction of more than 1/10 and the deduction of 1/3 

made by the AMS was an appropriate exercise of his clinical judgement. It therefore 

confirmed the MAC 

 

Arbitrator Decisions 

Worker fails to establish on the balance of probabilities that a deep vein 
thrombosis and multiple extensive pulmonary emboli were work-related 

Annabel v Oracle Corporation (Australia) Pty Ltd [2019] NSWWCC 234 – Arbitrator 

Wynyard – 5 July 2019 

On 21 April 2017, the worker was advised that his position was made redundant, after 

which he was given the option of either taking paid leave in lieu or “gardening leave” (to 

enable him to apply for other jobs with the respondent). The worker had been working from 

home for the previous 10 years or so. He alleged that following receipt of the notice of 

redundancy, he suffered pulmonary emboli as a result of a deep vein thrombosis that 

occurred by virtue of the seating posture that he had adopted during the period that he was 
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on “gardening leave”, during which he spent an average of 11 hours a day on his computer. 

He claimed weekly payments from 10 May 2017 to 5 April 2018, but the respondent 

disputed the claim. 

Arbitrator Wynyard held that there were a number of problems with the opinion of the 

worker’s qualified specialist, not the least of which was that it required him to be seated 

without moving for long hours in order for the DVT to form. A/Prof Myers’ assumption that 

the worker would have been moving around from time to time was supported by the worker 

himself. He stated: 

38. There was some discussion during the case about the principle in Browne v Dunn 

as considered in the Presidential decision of Bonica v Piacenti & Sons Pty Ltd… 

39. I accept that Mr Annabel was attempting to assist the Commission honestly, but 

the detail of the circumstances surrounding the injury came out piecemeal, and there 

is a danger that a person trying to describe the events that happened some time ago 

would inadvertently reconstruct those events in light of subsequent developments. 

Mr Annabel’s account of his posture of sitting on his calves whilst working at his 

computer was first given to Dr Burns on 5 April 2018. His first statement on 18 

October 2017 regarding his post redundancy activities, whilst asserting that he spent 

long hours at the computer, also deposed to his going to workshops and receiving 

phone calls. 

40. It was not until after Associate Professor Myers had given his opinion that Mr 

Annabel suggested that he had been sitting in the specific manner he described to 

Dr Burns. It is unlikely that A/Prof Myers would not have made specific enquiry as to 

any possible source of the DVT, and it is significant that Mr Annabel’s later assertions 

were not made to A/Prof Myers. I also have some difficulty in accepting the concept 

of “restless legs” as a symptom or cause for Mr Annabel’s need to sit on his calves. 

41. Whilst there is a danger in relying on the content of clinical notes of medical 

providers both as to what is recorded and what indeed is not recorded, it is relevant 

to note that at a time when Mr Annabel was having his unusual condition diagnosed 

that he did not advise his treating practitioners of the peculiar way he had been 

sitting… 

The Arbitrator was not satisfied that the worker’s employment was a main contributing 

factor or a substantial contributing factor to the onset of the DVT. He accepted the expert 

medical evidence that the cause of DVT can be multi-factoral and idiopathic and preferred 

the opinion of A/Prof Myers (a Vascular Surgeon and General Surgeon) over that of Dr 

Burns (an Occupational Physician). Accordingly, he entered an award for the respondent. 

 

Insurer’s letter to worker was not a work capacity decision because it did not 

conform with SIRA Guidelines  

Guettaf v Spotless Services Australia Ltd [2019] NSWWCC 239 – Senior Arbitrator 

Capel – 10 July 2019 

The worker was employed by the Respondent as a head chef between February 2014 and 

8 May 2014. He allegedly suffered an injury to his right leg on 2 May 2014, as a result of 

lifting a 48kg bucket of chicken onto a trolley. The insurer made voluntary payments from 

7 May 2014 and 3 March 2015, initially at the rate of $1,357.62 for 13 weeks under s 36 

WCA, and then at the reduced rate of $1,143.26 per week, based upon PIAWE of 

$1,429.07. 
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On 3 February 2015, the insurer disputed the claim under ss 4, 33 and 60 WCA. However, 

on 13 March 2017, it issued a further dispute notice that also disputed injury to the hip, 

right groin and/or inguinal hernia on 3 May 2014 under ss 4, 4(b), 9A, 33, 59 and 60 WCA. 

On 18 October 2018, the worker claimed compensation under s 66 WCA, but the insurer 

also disputed that claim. He then filed an ARD that claimed weekly payments from 4 May 

2014 to 15 April 2016 under ss 36 & 37 WCA and s 60 expenses, with respect to an injury 

to his right hip and an inguinal hernia. On 22 May 2019, Senior Arbitrator Capel 

conducted an arbitration hearing regarding these disputes.  

The worker argued that the insurer’s letter dated 22 July 2014 could not be considered to 

be a work capacity decision and that Birch v Olympic Aluminium Pty Ltd and D’Er v Glemby 

International (Aust) Pty Ltd are authority that it is not enough for an insurer to simply assert 

that a piece of correspondence constitutes a decision. The letter is not tiled “work capacity 

decision” and it does not comply with the criteria set out in the Work Capacity Guidelines. 

Alternatively, if that letter is a work capacity decision, the Commission has jurisdiction to 

deal with it from 1 July 2019 under s 43 WCA (as amended). 

The respondent argued that s 43 (1) (d) WCA unequivocally states that a decision about 

PIAWE constitutes a work capacity decision. The insurer’s letter dated 22 July 2014 is 

prima facie a work capacity decision and the Commission has no power to determine any 

dispute about it. Also, the 2018 amendments contain transitional provisions and as the 

work capacity decision pre-dated the amendments, subdivision 3A applies during the 

period from 1 July 2019 to 30 June 2019. As the worker had not applied for a review of the 

work capacity decision, the Commission has no jurisdiction.  

Alternatively, ss 44C and 44D WCA provide that the relevant period for calculating PIAWE 

is the period of continuous employment. The worker’s statement dated 18 June 2015 

indicates that he was paid $1,357.32 per week (inclusive of penalty rates). Compensation 

was first paid on 7 May 2014 and PIAWE from 12 February 2014 to 6 May 2014 (11.857 

weeks) based on gross wages of $18,650.76 is fairly calculated as $1,572.91 per week. 

(1) Did the worker injure his right hip and groin/hernia? 

The Senior Arbitrator held that there must be evidence of a sudden or identifiable 

pathological change: Castro v State Transit Authority (NSW) or, as Neilson CCJ stated in 

Lyons v Master Builders Association of NSW Pty Ltd, injury refers to both the event and 

the pathology arising from it. The issue of causation must be determined based on the 

common-sense approach set out by Kirby J in Kooragang Cement Pty Ltd v Bates. He 

cited the decision of President Keating in Department of Education & Training v Ireland, 

which set out the principles regarding the discharge of the onus of proof, and held that 

while the worker had given different versions of the mechanism of the alleged injury, these 

were “reasonably consistent”.  

While the events in question allegedly occurred after the worker was summoned to a 

meeting about his conduct on 8 May 2014, there were no statements from any employees 

of the respondent regarding the meeting and the decision to terminate his employment. An 

inference under Jones v Dunkel was justified, that their evidence would not have assisted 

the respondent, and little weight could be given to the respondent’s argument that the 

worker reported the alleged injuries on the background of “his impending termination”.  

(b) whether employment was a substantial and/or the main contributing factor?  

The Senior Arbitrator held that the medical evidence supported a finding of injury to the 

right hip at work on 3 May 2014, to which work was a substantial contributing factor, and 

an aggravation of a pre-existing impingement syndrome in the right hip, to which work was 
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the main contributing factor. However, he was not satisfied that the worker suffered an 

inguinal hernia.  

(c) whether the insurer made a work capacity decision on 22 July 2014? and (d) jurisdiction 

of the Commission to make orders with respect to the alleged work capacity decision on 

22 July 2014 

The Senior Arbitrator stated (emphasis added): 

236. Section 44A (3) of the 1987 Act provides that work capacity assessment is not 

necessary for the making of a work capacity decision by an insurer… However, it is 

clear from a review of the letter that the insurer failed to comply with a number of the 

mandatory requirements in the Guidelines… 

238. However, the letter was not described as a notice of a WCD and it did not 

disclose that any work capacity decision had been made. The information that the 

insurer provided was in very general terms about what would happen in certain 

circumstances. There was no Information about the impact of the decision. 

239. No reasons were provided, presumably because the insurer had not made any 

decision. The evidence that was considered by the insurer was not identified and 

there was no indication how the PIAWE was calculated. The insurer did not advise 

when the decision would take effect, only that the applicant was nearing the end of 

the first entitlement period. The applicant was not offered the opportunity to provide 

any response and there was no offer of any assistance. Finally, the applicant was 

not advised of the process for seeking a review.  

240. It is true that s 43 (1) (d) of the 1987 Act confirms that a decision about the 

PIAWE constitutes a WCD, but this depends upon whether a decision has been 

validly made in accordance with the Guidelines. The facts in this matter suggest 

otherwise. 

In Birch, Keating P considered an insurer’s failure to comply with the Guidelines and held: 

…Failures on the part of an insurer, in complying with relevant Work Capacity 

Guidelines, going to an alleged ‘work capacity decision’, were described in 

Sabanayagam No. 2 as “irregularities” (at [98]). Sackville AJA at [145] of that decision 

described a failure by the insurer to comply with Work Capacity Guidelines as 

“indications that the employer was not purporting to make a decision about the 

Worker’s current work capacity.  

Although not conclusive, the insurer’s failure to comply with relevant Guidelines at 

the time, and its failure to describe the letter dated 29 November 2012 as a work 

capacity decision notice, are consistent with a lack of intention to make a work 

capacity decision... 

The Senior Arbitrator held that the letter is not work capacity decision and the Commission 

has jurisdiction to determine the claim for weekly payments.  

(e) extent and quantification of the entitlement to weekly compensation 

The worker alleged that the insurer underpaid him because it used an incorrect PIAWE 

and that PIAWE during the first 52 weeks is $1,788.18. However, the Senior Arbitrator 

determined that PIAWE is $1,548.23 per week, which increased by indexation as follows: 

(a) 1 October 2014 - $1,574.66; (b) 1 April 2015 - $1,596.71; (c) 1 October 2015 - 

$1,596.71; and (d) 1 April 2016 - $1,605.49. He found that the worker had no work capacity 

from 7 May 2014 to 17 June 2014 and from 4 July 2014 to 8 October 2014 and he then 

had capacity for suitable employment as follows: (a) for 8 hours per week from 18 June 

2014 to 3 July 2014 and from 9 October 2014 to 3 December 2014; (b) for 25 hours per 
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week from 4 December 2014 to 30 January 2015; (c) for 30 hours per week from 31 

January 2015 to 15 April 2016. He assessed his ability to earn in suitable employment as 

being $35.72 per hour and awarded weekly payments under ss 36 and 37 WCA, with credit 

to the respondent for payments made. 

(f) the respondent’s liability in respect of medical expenses  

The Senior Arbitrator made a general order under s 60 WCA, subject to s 59A WCA. 

 

Lack of contemporaneous support for allegation of injury – alleged injury not 
reported to GP and treating neurosurgeon – injury not established on the 
balance of probabilities 

Threlfo v JA Crockett Pty Ltd [2019] NSWWCC 245 – Arbitrator Peacock – 18 July 

2019 

On 7 February 2004, the worker fractured his right tibia in a fall at work. The ARD alleged 

injuries to the lumbar spine and both legs as a result of the 2004 frank incident and an 

aggravation of pre-existing conditions in the back and right ankle. The insurer disputed 

liability for the back injury.  

On 18 July 2019, Arbitrator Peacock entered an award for the respondent in relation to 

the alleged back injury. She noted that the worker previously recovered compensation 

under s 66 with respect to his right leg and underwent significant back surgeries for 

“degenerative scoliosis, spinal stenosis” in 2013 and 2016. However, he did not claim 

workers compensation for those surgeries, which were funded through his private health 

insurance.  

The Arbitrator held: 

85. I have to weigh all the evidence in the balance when making a determination as 

to whether Mr Threlfo suffered injury to his back on 7 February 2004. I take into 

account that Mr Threlfo was not cross-examined about his evidence. I also take into 

account Dr Powell’s opinion the 2004 incident “could well have caused mechanical 

aggravation of his developing spondlysosis”. I note however that Dr Powell 

immediately qualified this opinion by noting that any such aggravation was “not of 

sufficient clinical involvement to attract the attention of those treating him”. Against 

this, I weigh the fact that the first piece of evidence that Mr Threlfo injured his back 

on 7 February 204 is contained in his statement given in 2016, that is some 12 years 

after the injury. There is no contemporaneous support for the allegation of injury that 

is the subject of these proceedings. As I have set out in considerable detail above, 

Mr Threlfo did not report the injury to his general practitioner nor his treating 

neurosurgeon Dr Kuru. Whilst the explanation for the non-reporting of the injury on 

the claim form, and to the hospital, and to the doctors treating him for his knee, can 

be accepted because the focus was on treatment of the fracture, it cannot be 

accepted as an explanation for why he did not disclose the injury to Dr Kuru who was 

treating him only in respect of his back complaints. Nor did he disclose that he injured 

his back on 7 February 2004 to the IMEs Dr Collins and Dr Pillemer who saw him in 

the context of his claim for the knee injury on 7 February 2004. Dr Collins and Dr 

Pillemer were also given a history of back problems but were not told the back was 

aggravated in the fall on 7 February 2004. They were the IMEs who saw him 

approximately one year after the injury. The IMEs Dr Hopkins and Dr Powell have 

been given the history that he hurt his back on 7 February 2004 but this is a history 

given some 13 years after the event, with no contemporaneous support. Their 

opinions are to a material degree reliant on the history given. When all of the 
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evidence is weighed in the balance, I am not satisfied on the balance of probabilities 

that Mr Threlfo injured his back on 7 February 2004 in the course of or arising out of 

his employment with JA Crockett...  

Accordingly, the Arbitrator entered an award for the respondent. 

 

Worker injured while playing a practical joke on a colleague was not acting 
properly within the scope of her employment and her conduct was not 

ancillary to her employment 

Taylor v Woolworths Limited [2019] NSWWCC 247 – Arbitrator Homan – 19 July 2019 

The worker was employed by the respondent as a batch operator and forklift driver. On 16 

November 2018, she fractured her left little finger at work, whilst hitting a metal crowbar 

against a rack with the intention of causing a loud noise and frightening a co-worker. She 

alleged that the co-worker had done the same thing to her about 3 weeks earlier and that 

she was angry because the respondent did not discipline him. Her employment was 

terminated as a result of the incident. She claimed compensation, but the insurer disputed 

liability under ss 14 (2) and 60 WCA. 

On 25 March 2019, the worker claimed compensation under s 66 WCA for 12% WPI, based 

upon an assessment from Dr Endrey-Walder. On 18 April 2019, she filed an ARD claimed 

continuing weekly payments from 16 November 2018, s 60 expenses and compensation 

under s 66. The respondent filed a Reply, which included a s 78 Review Dispute Notice 

that also relied upon s 9A WCA. 

After hearing submissions during a teleconference on 16 May 2019, Arbitrator Homan 

gave the insurer leave to rely upon its Review Dispute Notice and it withdrew its reliance 

on s 14 (2) WCA.  

During the arbitration hearing on 2 July 2019, the worker amended the ARD to claim weekly 

payments for a closed period from 16 November 2018 to 20 June 2019. The parties agreed: 

that PIAWE is $1,200; that the respondent should have credit for payments made; that the 

primary issue was whether employment was a substantial contributing factor to the injury; 

and that if the dispute was determined in the worker’s favour, a general order under s 60 

WCA was appropriate.  

The Arbitrator held that s 9A (3) WCA makes it clear that the fact that injury arose in the 

course of the worker’s employment is insufficient to establish that employment was a 

substantial contributing factor. She cited the majority judgment in Badawi (Allsop P, 

Beazley & McColl JJA), summarised in its headnote, as follows: 

1. The tests for an injury ‘arising out of’ employment under ss 4 and 9 and for 

employment being a ‘substantial contributing factor’ under s 9A must be considered 

separately. It is not sufficient to find that injury arose out of employment and to 

therefore conclude that the employment concerned was a substantial contributing 

factor to the injury: [85], [91]. 

2. The meaning of an injury ‘arising out of’ employment for the purpose of  ss 4 and 

9 is settled. An injury arises out of employment if the fact that the claimant was 

employed in the particular job caused, or to some material extent contributed to the 

injury. The phrase involves a causative element and is to be inferred from the facts 

as a matter of common sense: [73]-[76]. 

3. The phrase ‘substantial contributing factor’ in s 9A also involves a causative 

element. It is a different or added requirement to the ‘arising out of’ employment limb 

of ss 4 and 9, however the causal connection required for s 9A is not less stringent 
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than that found in s 9. Mercer v ANZ Banking Group [2000] NSWCA 138; 48 NSWLR 

740 not followed: [80]-[85]. 

4. For employment to be a ‘substantial contributing factor’ to the injury for the 

purposes of s 9A the causal connection must be ‘real and of substance’. The 

language of the section is not to be confused with interpretations such as ‘large’, 

‘weighty’ or ‘predominant’. Mercer v ANZ Banking Group [2000] NSWCA 138; 48 

NSWLR 740 not followed: [82]-[83], [107]. 

5. ‘Employment’ for the purposes of s 9A is the same ‘employment’ that is under 

consideration in ss 4 and 9: [91] 

6. In determining whether worker’s employment was a substantial contributing factor 

the matters specified in s 9A (2) must be taken into account to the extent that they 

are relevant: [89]. 

7. Section 9A (2) (b) directs attention to the nature of the work performed and the 

particular tasks of that work and not to what the employee was doing at the actual 

time of the injury. It is an incorrect approach to consider some other activity other 

than the employment that had preceded the injury and then seek a linkage with the 

employment from the standpoint of that preceding activity: [95]- [98], [105]. 

8. The Presidential Member’s failure to consider s 9A(2)(b) by reference to the work 

performed and the particular tasks of that work involved a misconstruction of the 

provision and was an error in point of law: [99]-[100]. 

9. Once it is accepted that ‘substantial’ in this case means ‘in a manner that is real 

or of substance’ the only answer when the test is applied to the facts of this case is 

that the contribution of the appellant’s employment to her injury was real or of 

substance: [107]. 

The Arbitrator held that when the injury occurred, the worker was not merely remonstrating 

with her co-worker, but was playing a practical joke herself. She did not accept that the 

worker was doing anything properly in the scope of her employment at the time of the injury 

and she was not engaged in a matter that was ancillary to the carrying out of her work 

duties. The act was not something that she was reasonably required, expected or 

authorised to do. 

Accordingly, the Arbitrator found that s 9A WCA was not satisfied and she entered an 

award for the respondent. 

 

Decisions of the Registrar’s Delegates  

Cl 28C of Sch 8 of the Regulation - Employer entitled to seek reconsideration 
of MAC as to whether the degree of permanent impairment is fully 
ascertainable 

Martin v Insurance Australia Group Services [2019] NSWWCCR 3 – Delegate 

McAdam – 1 July 2019 

On 28 May 2009, the worker injured her left ankle. Towards the end of 2017, she 

commenced WCC proceedings seeking a determination under s 319 (g) WIMA that she 

had not reached maximum medical improvement. On 15 December 2017, Dr Mastroianni 

issued a MAC, which certified that she had not reached maximum medical improvement 

and that he expected that this would occur within the next 6 to 9 months. She was therefore 

subject to the exemption to the operation of s 39 WCA contained in cl 28C of Sch 8 of the 

Regulation. 
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On 11 April 2019, the insurer sought a reconsideration of the MAC based on evidence that 

the worker had reached maximum medical improvement. However, the worker opposed 

reconsideration of the MAC and on 24 April 2019, she sought to discontinue the 

proceedings by filing an Election to Discontinue. However, the Registrar rejected that 

document. 

Mr McAdam, as Delegate of the Registrar, decided that it was appropriate to refer the 

matter to the AMS for reconsideration. His reasons are summarised below:  

• While the worker commenced the original proceedings, they were finalised by a MAC 

dated 15 December 2017, but no Certificate (of Determination) was issued as the 

only issue before the Commission was a medical dispute; 

• While the worker relied upon Milosavljevic and argued that s 329 cannot be relied 

upon to maintain a medical dispute that has been concluded, he held that this 

decision is distinguishable. In that matter, a MAP revoked a MAC and the worker 

sought reconsideration of the MAC under s 329 WIMA. In doing so, he was 

attempting to circumvent the binding nature of that determination to re-agitate rights 

he had already pursued. He was also attempting to maintain a medical dispute 

through repeated assertions of error. However, in this matter, the insurer is not 

seeking to circumvent a binding certificate, but rather a reconsideration of the 

decision that finalised the proceedings in the Commission. 

• The matter currently before him is the insurer’s application and only the insurer can 

discontinue these proceedings.  

• There is nothing in the case law relied upon by the worker, or a construction of s 329 

WIMA, that limits or defines what can be subject of a reconsideration. It was inherent 

in the question asked to the AMS and the reasons he provided in the MAC that at 

some point circumstances may change and the degree of permanent impairment 

would be fully ascertainable and the insurer asserts that those circumstances exist 

now.  

• Whether maximum medical improvement has been reached is a matter for the AMS 

to determine, but it was always envisioned when the MAC was issued in December 

2017 that at some point the MAC may need to be reviewed. 

• While the worker referred to s 322A WIMA and the decision of Singh v B & E Poultry 

Holding Pty Ltd, those submissions are not relevant as the matter was not referred 

for an assessment of the degree of permanent impairment. Section 322A WIMA does 

not apply to this MAC and any reconsideration of it will not be caught by s 322A, as 

the AMS can only answer the question asked in s 319 (g) WIMA and cl 28C of Sc 8 

of the Regulation – whether the degree of permanent impairment is fully 

ascertainable. 

• While s 288 WIMA provides that only a claimant can refer a dispute about lump sum 

compensation to the Commission, nothing in s 329 WIMA suggests that only a worker 

can apply for reconsideration under s 329.  

• While the worker also argued that the consequence of the MAC is that she is a worker 

with highest needs, that argument is misconceived as the application was not brought 

for a determination that she was a worker with highest needs under s 32A WCA. He 

stated: 

30. However, I will consider Ms Martin’s submissions as if they were a reference 

to Cl 28C of Sch 8 to the 2016 Regulation. 
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31. The submission is, in essence, that once a worker is assessed as not having 

reached maximum medical improvement and the degree of permanent 

impairment is not fully ascertainable, that will always be the case, regardless 

of what a future assessment may indicate. Ms Martin submits: “There is not 

provision in the Act which makes any part of the definition no longer applicable”. 

32. Although not expressed explicitly in these terms, this appears to be an 

estoppel argument. There can be no estoppel in circumstances capable of 

change: Railcorp NSW v Registrar of the WCC of NSW [2013] NSWSC 231 at 

[83]. Not only is the determination of the AMS of itself capable of change 

implicitly, the AMS explicitly pointed out the point at which those circumstances 

would likely change. The Workers compensation guidelines for the evaluation 

of permanent impairment, 4th edition, also envision the potential for change 

when discussing maximum medical improvement: 

1.15 Assessments are only to be conducted when the medical assessor 

considers that the degree of permanent impairment of the claimant is 

unlikely to improve further and has attained maximum medical 

improvement. This is considered to occur when the worker’s condition is 

well stabilised and is unlikely to change substantially in the next year with 

or without medical treatment.  

1.16 If the medical assessor considers that the claimant’s treatment has 

been inadequate and maximum medical improvement has not been 

achieved, the assessment should be deferred and comment made on the 

value of additional or different treatment and/or rehabilitation – subject to 

paragraph 1.34 in the Guidelines. 

33. Further, by the operation of section 329(2) were the AMS to reconsider his 

opinion in relation to whether the worker has reached maximum medical 

improvement, that would be inconsistent with his earlier decision, and the 

reconsidered certificate would prevail. 

• He has been guided by ss 354 and 367 WIMA and did not see the utility in requiring 

the insurer to file a new set of proceedings, seeking a further assessment under s 

319 (g) WIMA that the worker has reached maximum medical improvement. The 

matter would be sent to the same AMS and the resolution of the application would 

be delayed. Therefore, the interests of justice dictate that the reconsideration 

application should proceed. 

• He was satisfied that the application has merit as the insurer has provided medical 

evidence that shows, on a prima facie basis, that maximum medical improvement 

has been reached.  

Accordingly, the Delegate referred the matter for reconsideration under s 329 (1A) WIMA. 
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Work Capacity Decision – worker has current work capacity of 40 hours per 

week in suitable employment – worker’s wishes to work at a location closer 
to her family foes not alter the application of s 32A – Worker’s capacity to 
earn is most likely to be at or near PIAWE – worker not entitled to weekly 

payments under s 37 WCA 

Stefanac v Secretary, Department of Family and Community Services [2019] 

NSWWCCR 4 – Arbitrator Egan (as Delegate of the Registrar) – 11 July 2019 

The worker suffered a psychological injury (deemed date: 2 June 2016). On 18 March 

2019, the respondent made a work capacity decision, based upon a work capacity 

assessment dated 24 August 2018, which calculated PIAWE as $1,640 per week and 

determined that the worker had current work capacity for employment as an administrative 

officer for 40 hours per week and that this was suitable employment. It also determined her 

ability to earn in that suitable employment as $1,307.58 per week.  

During the expedited assessment teleconference, the worker’s solicitor conceded that the 

worker was fit to perform the duties of her substantive position in any location other than 

Mr Druitt and Blacktown (her usual places of employment).  

Arbitrator Egan held that the worker has capacity to undertake suitable employment and 

that he is not to have regard to the worker’s place of residence or whether the suitable 

employment is generally available in the employment market. He stated that the fact that 

the worker wishes to be closer to her family does not alter the application of s 32A WCA. 

There was no suggestion that the respondent had provided any undertakings that the 

worker would be provided with alternative roles more suitable to her personal 

circumstances and no issues were raised under ss 48 or 48A WCA. He determined that 

the worker’s capacity to earn in suitable employment was $1,640 per week and that she 

has no entitlement to weekly payments under s 37 WCA.  

The Delegate declined to make an interim payment direction as the claim had minimal 

prospects of success: s 297 (3) (a) WIMA.   

……………………………………………………………………………………………………… 

Stop Press: Broadspectrum (Australia)Pty Ltd has lodged a Summons seeking 

judicial review of the decision made by the second Medical Appeal Panel appointed 

in relation to this dispute. The summons is listed for hearing on 2 December 2019. 

WIRO will report on the outcome in due course: Broadspectrum (Australia) Pty Ltd 

v Fiona Willis 

……………………………………………………………………………………………………… 

 

FROM THE WIRO 

If you wish to discuss any scheme issues or operational concerns of the WIRO 

office, I invite you to contact my office in the first instance.  

Kim Garling 


