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WCC – Presidential Decisions 

Claim for death benefits – meaning of “arising out of employment” and “in the 

course of employment” – whether employment was a substantial contributing factor 

– Hatzimanolis v ANI Corporation Ltd and Badawi v Nexon Asia Pacific Pty Ltd t/as 

Commander Australia Pty Ltd discussed 

S L Hill and Associates Pty Ltd (de-registered) v Hill [2019] NSWWCCPD 37 – Deputy 

President Wood – 22 July 2019 

The matter has a lengthy history. This decision relates to an appeal against a determination 

that the deceased, who was employed by the appellant, died as a result of injuries arising 

out of and in the course of her employment on 16 June 2010, and that her employment 

was a substantial contributing factor to her injuries. The deceased died at her home, where 

she co-habited with her de facto husband (the first respondent) and also conducted her 

employment duties. Her death was caused by injuries inflicted by the first respondent, but 

he was found not guilty of murder by reason of mental illness.  

On 16 January 2016, the first respondent claimed compensation under s 25 WCA in 

respect of the deceased’s death. However, the appellant disputed that the injuries were 

sustained in the course of the deceased’s employment and asserted that her employment 

was not a substantial contributing factor to her injuries.  
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On 12 July 2017, the first respondent filed an ARD that claimed payment of lump sum 

death benefits to be apportioned between himself (a claim he later withdrew) and the 

deceased’s two sons (the second and third respondents). He also sought weekly payments 

under s 25 (1) (b) WCA on their behalf.  

First decision 

On 16 January 2018, Senior Arbitrator McDonald entered an award for the appellant. In 

a brief statement of reasons, she found that the evidence did not permit her to make any 

findings as to when the deceased died, other than this occurred after 7:30am on 16 June 

2010. She said that she was not satisfied that the deceased died in the course of her 

employment for reasons that are summarised below. 

Injury in the course of employment 

The Senior Arbitrator held that where an injury occurs in the course of employment it is 

necessary to consider the temporal connection between the employment and the injury. 

The evidence indicated that the deceased was on her bed and was wearing pyjamas at 

the time of her death and that she usually worked in her office, but after the birth of the 

second respondent she also worked in various locations around the home. She also noted 

that Police found work papers and equipment including a laptop in her bedroom.  

However, the Senior Arbitrator found that the deceased’s usual working day started around 

9.00 am and finished at about 6.00 pm and that when the appellant left for school at 7.30 

am on the relevant day, the deceased was in bed and was feeding the second respondent. 

On that basis, she concluded that the deceased’s work-day “had not begun” and she stated 

that evidence concerning the time of death was crucial to whether the deceased was in the 

course of employment when she died. She held: 

161. The evidence does not permit me to make any finding as to when the deceased 

died other than that it was after 7.30 am. I therefore cannot be satisfied that she was 

in the course of her employment when she died.  

The Senior Arbitrator determined that the cause of the injury that resulted in the death was 

the first respondent’s paranoid delusions regarding the deceased. She held that it was not 

the fact of the employment that caused that injury, but rather the fact that the deceased 

was in a relationship with the first respondent. On that basis, she was not satisfied that the 

injury arose out of the employment. 

The Senior Arbitrator found that it was not necessary to determine this issue, although she 

commented that “many of the matters” listed in s 9A (2) WCA would prevent a finding that 

employment was a substantial contributing factor. 

First appeal 

The appellants argued that the Senior Arbitrator’s findings were against the weight of the 

evidence and were not open to her based upon the evidence and that she failed to consider 

evidence and provide any, or any adequate reasons for her findings. 

President Keating determined the appeal on the papers He found that the Senior 

Arbitrator’s consideration regarding the ‘course of employment’ was focussed almost 

exclusively upon the time of death and that she failed to consider evidence and did not 

provide adequate reasons for her findings.  He revoked her determination and provided 

reasons, which are summarised below:  

• The issue for determination is whether there is a sufficient temporal connection 

between the deceased’s employment and her death, to establish that she was in the 

course of her employment when she was attacked by the third respondent. The time 

of death is an important factor, but it is not determinative of the issue [at 108];  
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• The Senior Arbitrator failed to consider critical evidence as to the deceased’s span 

of working hours, which went to the question of the temporal connection between the 

employment and the death, and she specifically failed to consider uncontradicted 

evidence that the deceased commenced work as early at 7.30 am [at 109]; 

• The Senior Arbitrator held that the deceased’s working day started at 9 am, but this 

was contrary to the evidence [at 110] and the failure to consider all the material 

relevant to an issue is an error in the process of fact finding and amounts to an error 

of law [at 111] and an error in the process of fact finding [at 112]. This was a critical 

error as the unchallenged evidence was that the deceased was essentially “on call” 

and if it is accepted that the assault occurred after 7.30am and before 4 pm, the 

deceased may well have been in the course of her employment when she was fatally 

injured [at 114]. 

• He considered and applied the decision of the High Court in Waterways Authority v 

Fitzgibbon [2005] HCA 57; 221 ALR 402, as follows:  

In the present case, however, reference to the ‘sufficiency’ of the primary 

judge's reasons is not to be understood as seeking to invoke only those 

principles. Rather, because the primary judge was bound to state the reasons 

for arriving at the decision reached, the reasons actually stated are to be 

understood as recording the steps that were in fact taken in arriving at that 

result. Understanding the reasons given at first instance in that way, the error 

identified in this case is revealed as an error in the process of fact finding. In 

particular, it is revealed as a failure to examine all of the material relevant to 

the particular issue. (Fitzgibbon, [130] (per Hayne J (McHugh and Gummow JJ 

agreeing)). 

• He determined that a vast amount of evidence of relevance to the s 4 and s 9A issues 

had not been addressed at first instance or upon appeal and had not been properly 

considered. On that basis, he decided against making any findings based upon that 

evidence and he remitted the matter for determination by another Arbitrator. 

Second decision 

Upon remitter, Arbitrator Rimmer identified the following issues: (1) the identity of the 

deceased’s employer; (2) whether the deceased suffered an injury in the course of 

employment which resulted in her death; (3) whether the deceased suffered an injury that 

arose out of her employment; (4) whether employment was a substantial contributing factor 

to her injury; (5) whether the injury occurred during an authorised recess; (6) the 

apportionment of lump sum compensation payable as a result of the deceased’s death 

under s 29 WCA; and (7) orders in relation to the payment of compensation under s 85 (1) 

(a) WCA. She noted that the parties agreed that: (1) the deceased died while on the bed 

in the bedroom; (2) she was wearing her pyjamas; and (3) she was dressed in her pyjamas 

when the second respondent found her in the afternoon.  

The parties agreed that submissions regarding when any entitlement to weekly payments 

would cease and the claim for interest on any unpaid lump sum entitlement would be made 

after liability issues were determined. 

On 19 December 2018, the Arbitrator held that the injuries that caused the deceased’s 

death arose out of and in the course of her employment with the appellant and that her 

employment was a substantial contributing factor to the injuries. She awarded lump sum 

benefits under s 25 (1) (a) WCA and determined apportionment under s 29 WCA.  

The Arbitrator listed the matter for a further teleconference to consider the claims for 

interest and periods in which weekly payments are payable to the dependants. 
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Second appeal 

However, the appellant appealed against this decision and alleged that the Arbitrator erred:  

(1) in determining that she was satisfied on the balance of probabilities that the 

deceased’s employment in the particular job caused or materially contributed to the 

injury resulting in her death and as a consequence of that finding, was in error by 

concluding that her death was an injury arising out of her employment; 

(2) in concluding that she was satisfied that the deceased was either actually 

performing her employment related duties at the time of the injury, or else was on 

call, and consequently erred in finding that the injury arose in the course of her, and 

(3) in determining that the deceased’s employment was a substantial contributing 

factor to her injury and death..  

On 22 July 2019, Deputy President Wood determined the appeal. She amended the COD 

dated 19 December 2018 to indicate that the deceased’s children were wholly dependent 

upon her for support at the date of death and there were no other dependants. However, 

she otherwise confirmed the COD and remitted the matter to the Arbitrator for the 

determination of remaining issues under s 352 (7) WIMA. Her reasons are summarised as 

follows.  

While the appellant sought an oral hearing, the second and third respondents argued that 

the appeal could be determined on the papers. 

Wood DP noted that the grounds of appeal are limited to challenges to the Arbitrator’s 

factual findings and that there was nothing novel or complex raised on the appeal that 

might be persuasively in favour of proceeding to an oral hearing. Therefore, she 

determined the appeal on the papers. 

Wood DP noted that as the appeal was lodged before the Arbitrator determined the claim 

for interest and the periods in which weekly payments should be paid. On one view, the 

matter was not finally and conclusively dealt with and it was therefore necessary to 

consider whether the decision is “interlocutory”. She held, relevantly (citations excluded): 

20. The meaning of “interlocutory” in subs 352(3A) is undefined. 

21. In the High Court authority of Licul v Corney, Gibbs J identified that the distinction 

between interlocutory and final decisions was not always easy to draw, and it was 

established law that whether a decision is interlocutory depends on the nature of the 

order made. His Honour observed that the test was whether the judgment or order 

finally disposed of the rights of the parties. Gibbs J’s observations provide some 

guidance, but consideration should also be given to the context of the legislative and 

procedural framework of the Commission. 

22. In P & O Ports Limited v Hawkins, the issue decided by the Arbitrator was whether 

the deemed date of injury in a ‘disease’ case was before or after 31 December 2001. 

Following the determination of that issue, the matter was referred to an Approved 

Medical Specialist for assessment of Mr Hawkins’ permanent impairment pursuant 

to s 66 of the 1987 Act, either in accordance with the Table of Disabilities (for injury 

before 1 January 2002), or whole person impairment. The appellant appealed before 

the assessment took place. Deputy President Roche determined that the finding of 

the deemed date of issue was a preliminary finding as to how the permanent 

impairment was to be calculated, did not result in payment of compensation and did 

not finally determine the parties’ rights. He observed: 
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The finding has not determined the parties’ rights or whether the Respondent 

Worker is entitled to compensation, as would be the case if a determination 

had been made on an issue such as injury, worker or substantial contributing 

factor. 

23. Acting Deputy President Snell (as he then was) applied Hawkins in Maricic v 

Medina Serviced Apartments Pty Limited. The Acting Deputy President said that it 

was the nature of the Arbitrator’s decision that the worker could no longer succeed 

in recovering compensation of any description in respect of the pleaded incident. This 

decision on ‘injury’ was final and binding, and ought not be characterised as 

‘interlocutory’.” 

24. The distinction was further examined by Deputy President Roche in Edmund Diab 

v Salem Naji, in which the appellant appealed findings of fact made by the Arbitrator 

concerning injury. The Deputy President said that the: 

… findings are conclusive, and bind the parties and define the rights and 

liabilities of each concerning the various heads of entitlement to compensation 

benefits as provided by the Acts. … I conclude that the Arbitrator’s decision, 

including those findings of fact, is not one of an interlocutory nature within the 

meaning of section 352 (8). 

Wood DP held that the Arbitrator’s findings regarding liability were conclusive and defined 

the parties’ rights to compensation under s 25 WCA.  

Wood DP rejected ground (1) and stated, relevantly (citations excluded): 

245. As the second respondent submits, in order for the Arbitrator’s decision to be 

disturbed on appeal, it must be shown that the Arbitrator overlooked material facts, 

gave too little weight to the evidence in deciding the inference to be drawn, or the 

available opposite inference was so preponderant that, in the views of the appellate 

court, the decision must be wrong. Those principles are well established, and have 

been considered and applied frequently in Presidential decisions in the Commission, 

as well as in other appellate courts… 

Wood DP held that the appellant did not point to any material evidence that the Arbitrator 

overlooked, but rather alleged error in that she looked to the first respondent’s motive for 

the assault, how she characterised the deceased’s employment, and by failing to accept 

the evidence of Dr Roberts. She stated (citations excluded): 

249. The Arbitrator approached the task before her by giving consideration to various 

relevant authorities. Relying on Badawi, Nunan v Cockatoo Docks and Engineering 

Co Ltd, and Ryan v Regional Imaging Pty Ltd, the Arbitrator identified that she was 

required to determine whether the fact of Ms Carroll’s employment in her particular 

job caused, or to some material degree, contributed to the injuries resulting in her 

death.76 That observation was correct. 

250. The Arbitrator proceeded to consider the first respondent’s motivation for the 

attack. She did so on the basis of the principles established in a long list of authorities, 

discussed by Neilson CCJ in Stojkovic v Telford Management Pty Ltd, in which his 

Honour discussed the distinction between an altercation arising from employment 

related matters and one that arose from personal issues. 

251. In her consideration of the evidence, the Arbitrator referred to the first 

respondent’s statement evidence. Although she excluded the evidence contained in 

the police interview of the first respondent, there was no criticism of the first 

respondent’s evidence contained in his statement dated 11 January 2016. The 

Arbitrator reviewed that evidence, which was not challenged, and which squarely put 

employment related matters as being the predominant basis of the first respondent’s 
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concerns about the way Ms Carroll was conducting herself in that employment and 

his mistrust of her. The Arbitrator noted the evidence that the first respondent’s 

beliefs about Ms Carroll’s disloyalty in her employment formed the basis of his 

subsequent mistrust of Ms Carroll in personal matters. 

252. The Arbitrator also drew support from the medical evidence in reaching her 

conclusion that employment related matters, including the downturn of the business, 

and the first respondent’s distrust of Ms Carroll in the performance of her role, were 

key factors influencing the first respondent’s delusional beliefs. The Arbitrator gave 

clear and evidence based reasons for accepting the opinion provided by Dr Furst as 

to the motivation for the assault, and took into account Dr Roberts’ view that “the 

delusional belief system would inevitably incorporate the experience of the person in 

whom the delusional belief system is occurring.” That view imports into the first 

respondent’s delusions an influence from circumstances in which the first respondent 

found himself, that is, the spiralling downturn in his business, in which, he believed, 

Ms Carroll played a significant part. 

253. A review of the authorities, which can loosely be referred to as the “assault” 

cases, shows that the motivation for the assault is, in circumstances such as this 

case, a relevant factor in determining the causal connection in an altercation between 

co-workers. The Arbitrator recognised this in her discussion of the relevant 

authorities of Stojkovic and Tarry. The Arbitrator quoted from Stojkovic, where 

Neilson CCJ said: 

The authorities to which I have referred … do not support any contention that 

a worker who instigates an altercation, either oral or physical for reasons 

unconnected with his employment and in the course of doing that, sustains 

injury, suffers injury arising out of or in the course of employment … 

254. The Arbitrator also quoted from Tarry as follows (citations omitted): 

Hutley JA said: 

… the injury from which the deceased died arose out of his employment. 

It arose out of an altercation between two employees of Warringah Shire 

Council about a matter which concerned their respective authorities and 

duties; it arose in a work situation. It does not follow that the injury did not 

arise out of employment because … the deceased was doing acts which 

were not in accordance with his duties as a foreman. … 

The facts … show that the injury from which he died was directly and 

unbrokenly connected with his employment’. 

Glass JA noted the “unbroken sequence of events occurring in the space of 

about 10 minutes” and said: 

The proper test for determining whether the injury arose out of the 

employment has been stated by Jordan, C.J. in Nunan v. Cockatoo 

Docks & Engineering Co Ltd at 125, when he describes the employment 

as causing or contributing to the injury; by Fullagar, J. in the passage to 

which I have referred, when he states the need for a causal connection 

between the employment and the injury and by Starke, J. in South 

Maitland Railways Pty Limited v. James, when he says ‘the words ‘out of’ 

require that the injury had its origin in the employment’.” 

255. The identification of the motive for the assault was just one step in the 

Arbitrator’s endeavour to determine whether there was a causal connection between 

the assault causing Ms Carroll’s death, and the fact of Ms Carroll’s employment. 
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256. Both the appellant and the third respondent refer to Bowden, which the appellant 

submits is not relevant because the assault arose as a result of the first respondent’s 

mental state, which was not based on reality. The third respondent identifies that 

authority (and Smith and Stewart) as relevant because Ms Carroll’s employment 

brought to her to the place where the particular risk arose. 

257. Bowden is relevant, but not, in my view, for the reasons put forward by the 

parties, noting that the premises were also where the first respondent and Ms Carroll 

lived. In Bowden, Murphy J made the following observation: 

I note though that the concept of ‘employment’ is common to both the test of 

whether an injury ‘arises out of’ or ‘arises in the course of’ that employment. 

While the test under each limb is different, the word ‘employment’ must have 

the same meaning in both tests. It does not relate to just the performance of 

duties and includes things belonging to or arising from it including its nature, 

conditions, obligations and incidents. 

258. Justice Murphy cited with approval the reasoning of Madgwick J in Military 

Rehabilitation and Compensation Commission v Roberts, where Madgwick J said at 

[55] that the test for “injury arising out of employment” provides that: 

... it is enough that there can be shown, as a matter of common sense, some 

substantial link or connection with the employment which is causal and not 

merely temporal ... 

259. Justice Murphy also referred to the following passage from the decision in 

Repatriation Commission v Law, where the Full Court of the Federal Court said: 

It is not useful to attempt to put a gloss upon the words of the Act by saying 

that the causal relationship must be ‘immediate’, ‘direct’ or ‘proximate’ or by 

saying it connotes a ‘real’, ‘sole’ or ‘dominant’ cause. ... 

The expression ‘arisen out of’ is satisfied if some less proximate causal 

relationship is established. Of course, a suggested relationship which is fanciful 

is not sufficient; and a suggested relationship may be so tenuous as to preclude 

its consideration as answering the description ‘arising out of’. 

260. Applying those authorities, and the authorities exhaustively reviewed by Neilson 

CCJ in Stojkovic, it is clear that the motive behind the assault is a relevant 

consideration. As the Arbitrator pointed out, it is erroneous to isolate the assault from 

the employment relationship between Ms Carroll and the first respondent. It is also 

clear that the fact of Ms Carroll’s employment, in circumstances where she was 

increasingly involved in the business, was privy to matters pertaining to the business, 

and was required to liaise with AMP and the clients, as well as provide paraplanning 

support, put her in circumstances where the first respondent attributed the problems 

in the business to her conduct. According to the first respondent and the histories he 

provided to the various medical experts, those facts were matters that were playing 

on his mind immediately before the assault. 

261. The fact that the beliefs were irrational, and the product of a disordered mind, 

does not mean that the connection between Ms Carroll’s employment and the assault 

that was motivated by those beliefs was “fanciful” or even “tenuous”, as considered 

by the Full Federal Court in Law. 

262. The medical and lay evidence in this case provides a basis upon which it could 

be concluded that the first respondent’s delusional beliefs were founded upon his 

perception as to how Ms Carroll was conducting her employment activities, which 

was part of the causal link. The Arbitrator clearly identified that she needed to 

consider the fact of Ms Carroll’s employment, which included that Ms Carroll’s role 
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was to deal with AMP, and that Ms Carroll was answerable to, and needed to deal 

with, the first respondent, who was also the appellant’s employee. 

263. Questions of the acceptance of evidence and the weight it is given are peculiarly 

matters within the province of the trial judge, unless it can be said that a finding was 

so against the weight of the evidence that some error must have been involved… 

265. It was appropriate for the Arbitrator to consider the motive for the assault. The 

Arbitrator’s acceptance of the evidence that there was a causal connection between 

the assault and Ms Carroll’s employment, that is the nature of her employment, the 

conditions of that employment, as well as its obligations, to which she clearly 

referred, was a factual determination based on the evidence before her. While an 

appellate court might form a different view, that is insufficient reason to disturb a 

factual finding. 

Wood DP rejected ground (2). She stated, relevantly (citations excluded): 

275. An evaluation of the causal link requires an assessment of the proven facts that 

are referrable to each particular case. The facts in this case are that Ms Carroll and 

the first respondent co-habited in the same premises from which the business was 

run and they were both employed in the business. Particularly after the birth of the 

third respondent, Ms Carroll’s working arrangements became more fluid, so that she 

undertook her work duties around the needs of her child. 

276. In those circumstances, the passages quoted by the Arbitrator from 

Hatzimanolis and PVYW, which were both “interval” cases where the worker was 

required to be away from his or her usual abode, have little relevance to the facts of 

this case. The appellant’s reliance on PVYW that the appropriate test in this case 

was either that the employer encouraged the “activity” Ms Carroll was undertaking or 

the “place” where Ms Carroll was at the time of the assault is misplaced. 

277. The general discussion of the phrase “in the course of employment” undertaken 

in the majority joint judgment of Mason CJ, Deane, Dawson, and McHugh JJ in 

Hatzimanolis is, however, relevant authority. After a discussion of earlier cases, their 

Honours observed that: 

For the purposes of s.4, the course of employment is not identical with the 

period of employment of a worker or with the work which that person performs. 

From a very early stage in the history of the law of workers’ compensation, it 

was recognised that the course of employment covered not only the actual 

work which a person was employed to do but also ‘the natural incidents 

connected with the class of work’ (1) Charles R. Davidson and Company v. 

M’Robb (1918) AC 304, at p 321. In 1931 in Whittingham v. Commissioner of 

Railways (W.A) (2) [1931] HCA 49; (1931) 46 CLR 22, at p 29, Dixon J. said 

that there can ‘no longer be any doubt that the accident must happen while the 

employee is doing something which is part of or is incidental to his service’. But 

his Honour went on to say that it was ‘another matter to be sure what is included 

within this conception’. He thought that, in considering what was incidental to 

service, the sufficiency of the connection between the worker’s employment 

and what he was doing at the time that he was injured could only be a matter 

of degree in which time, place, practice and circumstances as well as the 

conditions of employment had to be considered. 

278. Their Honours also quoted from Danvers v Commissioner for Railways (NSW), 

where Barwick CJ said that, in determining the course of employment, regard had to 

be had “to the general nature and circumstances of the employment and not merely 

to the circumstances of the particular occasion out of which the injury to the employee 

has arisen”. 
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279. The appellant’s submissions that there was no evidence that Ms Carroll was 

engaged in work activities when the assault occurred is a factor that the Arbitrator 

took into account. That fact, however, was not determinative in the circumstances 

where Ms Carroll’s practice was to perform her duties in a fluid arrangement that 

accommodated the needs of the third respondent. The Arbitrator also took into 

account the evidence that Ms Carroll clearly made herself available to respond to 

telephone calls or discussions about work from as early as 7.30 am, and without any 

apparent exception, commenced her usual work duties at 9 am on any weekday. 

280. Despite the Arbitrator’s misplaced references to passages in Hatzimanolis and 

PVYW, she did not apply those passages in her reasoning process, and her 

reasoning process was not, therefore, infected by legal error. The Arbitrator 

approached the question of whether Ms Carroll was in the course of her employment 

by concluding that she was in the course of her employment either because the 

assault occurred after the time she always commenced work, or because it occurred 

during a time that she was expected to be available to take calls or perform other 

duties as required. The Arbitrator arrived at her determination by looking at what 

were the natural incidents of what Ms Carroll usually did, what she was reasonably 

expected to do in the context of a family run business, and what she made herself 

available to do in the weeks leading up to the day of the assault. The totality of the 

evidence in such a fluid working arrangement at least supported that at the time of 

the assault, Ms Carroll was available to attend to calls or work matters arising, putting 

her “on call” and therefore in the course of her employment. 

281. The Arbitrator’s approach was consistent with the High Court’s general 

observations of the principles in Danvers and Hatzimanolis (quoted at [277]–[278] 

above) that the course of employment covers not only the actual work which a person 

was employed to do, or the circumstances of the particular occasion out of which the 

injury arose, but the general nature and circumstances of the injured worker’s 

employment. 

282. I have discussed the requirements necessary to establish the type of error in 

the fact-finding process that warrants appellate intervention in a factual decision 

made by a primary decision maker. I am not satisfied that the appellant has 

established relevant error in the Arbitrator’s finding of fact, reasoning, or 

determination that Ms Carroll was in the course of her employment by either having 

commenced work or at least being on call when the assault occurred. 

Wood DP also rejected ground (3). She held (citations excluded): 

287. The Arbitrator reviewed the relevant authorities and the principles set down in 

Badawi, and proceeded to consider the matters identified in s 9A (2), which she was 

required to do. 

288. The Arbitrator observed that the assault occurred in the bedroom, which was 

both her home and a place within which she often worked. She further observed that 

Ms Carroll was killed by her de facto partner, who was also an employee and a 

director of the appellant. Applying Badawi, the Arbitrator considered the nature of the 

work and particular tasks Ms Carroll was required to perform, and not what Ms Carroll 

was actually doing at the time of the assault. She reviewed in detail all of Ms Carroll’s 

employment duties, which included having to work with the first respondent, who was 

mentally ill. She concluded that the delusions upon which the first respondent acted 

included delusions that Ms Carroll was conspiring against him with ASIC and AMP, 

which related to Ms Carroll’s employment. 
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289. It is very relevant, as the Arbitrator observed, that the relationship between the 

first respondent and Ms Carroll was not simply a personal relationship, and that their 

employment relationship, which required Ms Carroll to work with the first respondent 

and under his direction, was of significance in the context of their working week. The 

appellant’s submission that Ms Carroll’s employment was of little significance in the 

chain of causation cannot be accepted. 

Wood DP held that the Arbitrator based her conclusion that there was a “slight” probability 

that the assault would have occurred in any event on: (a) her finding that the delusions 

related to Ms Carroll’s work performance, and (b) Dr Furst’s view that it was unlikely that 

those delusions would have existed without the first respondent and Ms Carroll being in 

that employment and their mutual involvement with AMP. In view of Dr Furst’s view that 

the delusions about the deceased’s work performance were unlikely to have existed 

without the employment relationship, there was a proper basis for that conclusion.  

Wood DP also held that the Arbitrator determined the question of whether the deceased’s 

employment was a substantial contributing factor to the injuries resulting in death by 

considering the facts in this case, applying the principles set out in Badawi, and applying 

the terms of the legislation. The Arbitrator took into account other factors that played a part 

in the assault, and reading her reasons as a whole, appropriately accounted for those 

factors when ultimately deciding that the deceased’s employment was a substantial 

contributing factor to her injuries and death. 

Section 10 (3) (c) WCA – satisfaction of s 10 (3A) WCA – causation where there are 

2 injuries – Brambles Industries Limited v Bell considered 

Australia and New Zealand Banking Group Limited v Khullar [2020] NSWWCCPD 3 – 

Deputy President Snell – 20 January 2020 

The worker was employed by the appellant from 2007. As at 2018 she was employed as 

a personal banker at its Sydney Airport branch, working 31 hours per week. On 21 May 

2018, she was operating a note counting machine when a rubber band broke and flicked 

into her right eye. She also injured her neck and right shoulder due to hyperextending her 

neck as a reaction to the rubber band flicking into her eye.  

On 7 June 2018, at about 7 am, the worker attended the rooms of Dr Ogane, an 

ophthalmologist, for treatment of her right eye injury. At about 7.20 am, she was driving 

home after that appointment when her car was involved in a MVA, causing injuries to her 

neck and right shoulder.   

The appellant accepted liability for the eye injury on 21 May 2018, and paid compensation 

voluntarily until 29 October 2018. However, it disputed the allegations of injury to the 

cervical spine and shoulders as a result of that incident, on the basis that employment was 

not a substantial contributing factor and any ongoing incapacity did not result from that 

injury. It also disputed that the MVA was compensable.  

On 1 July 2019, Arbitrator Wynyard issued a COD, which determined that the injuries 

sustained in the MVA materially contributed to the need for weekly compensation and s 60 

expenses arising from the injuries on 21 May 2018. He also found that ss 10 (3) (c) and 10 

(3A) WCA apply to that accident. He awarded the worker continuing weekly payments from 

30 October 2018 and s 60 expenses.  

The appellant argued that the worker had recovered from her right eye injury and she did 

not suffer any significant injury to her neck or shoulders on 21 May 2018 and any ongoing 

disability in the neck and shoulders resulted from the MVA on 7 June 2018. However, 

compensation is not payable for that accident as the worker had not established that there 

was a real and substantial connection between her employment and the accident  and s 

10 (3A) WCA was not satisfied.  



WIRO Bulletin #54 Page 11 

However, the worker argued that s 10 (3A) WCA was satisfied and, even if it were not, her 

neck and shoulder injuries resulted from each of the pleaded incidents. The incident on 21 

May 2018, materially contributed to the neck and shoulder injuries, which therefore resulted 

from that incident. 

The Arbitrator accepted that the neck and shoulder injuries arose as a consequence of 

both frank incidents. He referred to the Presidential decisions dealing with s 10 (3A) WCA, 

particularly Bina v ISS Property Services Pty Ltd and State Super Financial Services 

Australia Ltd v McCoy. He held that the worker required treatment for the work injury that 

occurred on 21 May 2018, which required her to drive to Camden, which was in the 

opposite direction to her work. The MVA occurred at 7:20 am in peak hour and the worker 

would not have been on the road at that time if not for this sequence of events. He 

concluded that this sequence established “the necessary degree of association or 

relationship between the employment and the injury caused by the motor vehicle accident”.  

He also held that it was “a reasonable assumption” that the medical appointment at 7 am 

was arranged so early “to facilitate her attendance at work on time”. 

The Arbitrator held that the worker has a residual ability to work, but for limited hours, which 

formed the basis for his awards of weekly compensation. 

However, the appellant appealed and alleged that the Arbitrator erred as follows: 

(1) in deciding that “injuries sustained in the motor vehicle accident of 7 June 2018 

materially contributed to the need for weekly compensation and s 60 expenses 

caused by the injuries of 21 May 2018 as it does not address or determine the dispute 

before the Commission”;  

(2) in finding that s 10 (3) (c) WCA applied to the motor vehicle accident of 7 June 

2018 and that the claim was not precluded by s 10 (3A) WCA; and  

(3) in entering the award for weekly payments as the period compensated “was not 

in the first entitlement period”.  

Deputy President Snell determined the appeal on the papers.  

Snell DP rejected ground (1). He held that this ground is not clearly articulated and that the 

list of matters said to have required determination by the Arbitrator involves an assumption 

that he was required to separately determine what part of the incapacity and need for 

medical treatment resulted from each of the pleaded incidents. He stated (citations 

excluded): 

28. In ACQ Pty Limited v Cook, the High Court described as “uncontroversial” the 

proposition that there can be multiple causes of damage suffered.  In Calman v 

Commissioner of Police, the High Court applied a passage from Salisbury v 

Australian Iron and Steel Ltd in which Jordan CJ said: “It is not necessary that the 

employment injury should be the sole cause of disability. It is sufficient if it is a 

contributing cause.” In Accident Compensation Commission v C E Heath 

Underwriting & Insurance (Aust) Pty Ltd Brennan J (who delivered the leading 

judgment) said: 

Liability to make weekly payments or to pay a lump sum is imposed on any 

employer liable in respect of any injury which caused or materially contributed 

to the incapacity.   

29. His Honour referred with approval to Australian Eagle Insurance Co. Ltd v 

Federation Insurance Ltd in which King J, referring to the South Australian legislation, 

said: 

  



WIRO Bulletin #54 Page 12 

If the incapacity results in a true sense from more than one accident, a 

workman must be entitled to claim compensation in respect of all or any of the 

relevant accidents. If the accidents occur in the employment of different 

employers, he must be entitled to claim compensation against each employer. 

If the accidents occur in the employment of the same employer, he is 

nevertheless entitled to base his claim upon all or any of the accidents. 

30. The discussion in the passage quoted immediately above is generally consistent 

with the decision of the Court of Appeal in Cluff v Dorahy Bros (Wholesale) Pty Ltd.  

In Sutherland Shire Council v Baltica General Insurance Co Ltd Clarke JA, after 

reviewing authorities on causation that included Accident Compensation 

Commission and Kooragang Cement Pty Ltd v Bates,  said: 

… in the light of the judgment in Accident Compensation Commission v C E 

Heath, I do not think there is any impediment to my acceptance of the view that 

the common law test applies and that the relevant inquiry directs attention to 

whether the injury caused or materially contributed to the incapacity.  

31. In Secretary, New South Wales Department of Education v Johnson  it was said: 

In common law contexts, an injury or incapacity may be attributable, in the legal 

sense, to more than one cause operating concurrently. There is no difference 

between the legal view of causation in tort and causation in the field of workers 

compensation, subject to the qualification that, in a claim for workers 

compensation, it is unnecessary to prove that the incapacity was the natural 

and probable consequence of the injury. That is to say, the question of 

foreseeability does not arise. It is sufficient that the incapacity results from the 

injury by a chain of legal causation unbroken by a novus actus interveniens.  

32. The above discussion of principles governing causation is generally consistent 

with that in Murphy and Megson, which the Arbitrator applied in his decision. The 

worker’s summation in her submissions of the Arbitrator’s fact finding on causation 

is essentially correct...  

Snell DP held that the Arbitrator correctly noted that the neck and shoulder symptoms from 

the incident on 21 May 2018 continued to be present up to the time of the motor vehicle 

accident. He rejected the opinion of Dr Powell on causation and gave reasons for doing 

so. He preferred the opinion of Dr Bodel. The employer argued that the reasons do not 

explain why the incapacity due to the motor vehicle accident is casually connected to the 

incident on 21 May 2018. However, it is necessary for the reasons to be read as a whole 

and when they are read as a whole, it was open to the Arbitrator to accept Dr Bodel’s 

opinion. The consequence of this finding was that the incapacity and need for treatment 

resulted from each of the pleaded incidents and relevant compensation could be recovered 

with respect to either or both incidents if they occurred in compensable circumstances.   

Snell DP also rejected ground (2). He noted that it was common ground that s 10 (3) (c) 

WCA applied to the motor vehicle accident and the issue was whether s 10 (3A) WCA was 

satisfied. He stated that there have been a number of Presidential decisions dealing with 

s 10 (3A) WCA, but that none were in the context of a journey under s 10 (3) (c) WCA and 

he discussed the relevant authorities, including Bina, Wickenden, Field, Alexander and 

Alexander as legal personal representatives of the Estate of Hugh Alexander v Secretary, 

Department of Education and Communities and State Super Financial Services Australia 

Limited v McCoy.  
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Snell DP held that the Arbitrator erred in finding that it was reasonable to assume that the 

worker’s appointment with the ophthalmologist was at 7 am because she was still at work 

and needed an early appointment to facilitate her attendance at work on time, as she was 

certified unfit for work. However, this does not necessarily amount to an appealable error. 

He noted that in Walshe v Prest it was said: 

The principle that the Court should not order a retrial, even where error has been 

demonstrated in the proceedings below, unless ‘some substantial wrong or 

miscarriage has been thereby occasioned’ is now to be found in Part 51, r 23 of the 

Supreme Court Rules. As noted in Conway v The Queen [2002] HCA 2; (2002) 209 

CLR 203 at [27] and [28] the principle derives from the general law and is consistent 

with long-standing practice in civil cases at common law in New South Wales. 

Therefore, it is necessary to consider whether the result was affected by error. He held that 

the same result follows if the erroneous finding is disregarded. He accepted that the 

reference to ‘employment’ in s 10 (3A) is to “not just the particular tasks performed, but 

also the nature, conditions, obligations or incidents of the employment” and held that the 

worker’s participation and co-operation with the employer in the management and 

treatment of the May 2018 injury is properly regarded as part of the incidents of her 

employment.  

Snell DP noted that in G v H [1994] HCA 48; 181 CLR 387; 124 ALR 353, Brennan and 

McHugh JJ stated (at [4]): 

An inference is a tentative or final assent to the existence of a fact which the drawer 

of the inference bases on the existence of some other fact or facts. The drawing of 

an inference is an exercise of the ordinary powers of human reason in the light of 

human experience.   

Snell DP held that this inference was available to the Arbitrator and, in an appeal under to 

s 352 WIMA “[i]t is not enough that the Presidential member would have drawn a different 

inference. It must be shown that the Arbitrator was wrong:” (see Raulston). He also held: 

65. The mere act of driving on one of the journeys falling within s 10 (3) (c) does not 

of itself provide the necessary connection. Consideration of whether s 10 (3A) is 

satisfied depends on whether there was a real and substantial connection between 

the worker’s employment and the motor vehicle accident on 7 June 2018. There is 

no issue that the attendance on Dr Ogane on that morning was reasonably necessary 

treatment for the employment injury suffered on 21 May 2018. Although the 

attendance was for the purpose of treatment, it also by its very nature would be 

relevant to management of the worker’s time off and return to work. The appointment 

put the worker on the road at a time and place where she would not otherwise have 

been. This included driving in peak hour traffic at about 7.20 am. There are 

similarities, as the worker submits on appeal, between this factual situation and that 

in Wickenden. In that matter Roche DP described Ms Wickenden “confronting cattle 

on a country road in the dark” as “a circumstance to which Ms Wickenden was 

exposed because of her employment”.  

66. Whether the test in s 10 (3A) is satisfied involves “a question of fact, applying the 

words of the provision, in a common-sense and practical manner in each case”.  

Satisfaction of the test does not necessarily involve proof that the accident was 

caused by the employment.  The test in a 10 (3A) is satisfied, there was a real and 

substantial connection between the employment and the accident. 
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Snell DP also rejected ground (3). He noted that the employer did not make submissions 

to the Arbitrator as to whether the first entitlement period under s 36 WCA had been 

exhausted in respect of the MVA. Against that background, the Arbitrator made an award 

that was calculated, in part, on the basis that the first entitlement period had not expired. 

He could not err in failing to deal with an argument that the appellant did not make.  

Snell DP referred to the decision of Hodgson JA in Brambles Industries Limited v Bell 

[2010] NSWCA 162, that “…the obligation to give reasons has to be considered in the light 

of the issues raised for consideration by the parties.” In that matter, McColl JA stated: 

… a failure to address a matter which was not raised before the Deputy President as 

an identifiable issue is not a matter in respect of which an error in point of law can be 

identified in this Court. As was said in Watson v Qantas Airways Limited [2009] 

NSWCA 322 at [13], if a matter was not raised before the Deputy President, he could 

not commit an error of law in failing to deal with it. A similar observation was made 

recently by Heydon J in Republic of Croatia v Sneddon [2010] HCA 14 at [88]. 

The appellant also argued that the Arbitrator should have assessed the worker’s ability to 

earn based upon a higher hourly rate of pay. However, Snell DP noted that the appellant 

did not adduce any evidence regarding likely earnings or specifically address the Arbitrator 

on that issue. He accepted the worker’s argument that the Arbitrator’s fact-finding on this 

issue was unexceptional and he held that there was no developed argument that 

demonstrated error in the Arbitrator’s approach. 

Accordingly, Snell DP confirmed the COD. 

WCC – Medical Appeal Decisions 

Demonstrable error in assessment of gastrointestinal tract injury – MAC revoked 

Mioc v Boldway Pty Ltd [2020] NSWWCCMA 8 – Arbitrator Harris, Dr N Berry & Dr D 

Dixon – 15 January 2020 

On 1 May 2004 (deemed), the appellant was injured at work. He claimed compensation 

under s 66 WCA and Dr Bodel (AMS) assessed 7% WPI for the left lower extremity and 

0% WPI for the lumbar spine. 

On 25 January 2019, the appellant claimed further compensation under s 66 WCA, 

comprising 12% WPI for the lumbar spine, 6% WPI for the right upper extremity and 1% 

WPI for the digestive system. However, the respondent disputed the claims. 

The dispute was referred to the Commission and Arbitrator Homan determined that the 

appellant suffered consequential conditions to the upper gastrointestinal tract due to the 

use of analgesics for more than 15 years as a result of the left foot injury, and right wrist. 

The respondent accepted that there was a consequential condition of the lumbar spine. 

The dispute under s 66 WCA was then remitted to the Registrar for referral to an AMS. 

On 4 November 2019, Dr Long issued a MAC, which assessed 7% WPI for the lumbar 

spine, 0% for the right upper extremity (wrist) and 0% for the upper digestive tract. The 

appellant had not requested a combined assessment incorporating the previous 

assessment of 7% WPU for the left lower extremity. 

On 15 November 2019, the appellant appealed against the MAC under ss 327 (3) (c) and 

(d) WIMA, with respect to the assessments for the lumbar spine and upper digestive tract 

only. The respondent argued that no error was established. 

The appellant requested a re-examination by a member of the MAP, but provided no 

submissions as to why this was required. He argued that the AMS should have found that 

radiculopathy was present because there was radiological findings that are consistent with 

clinical signs at the L5/S1 level, including impaired sensation localised to that nerve root 

and muscle wasting in the right calf that is consistent with a problem at the S1 level.  
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However, the respondent argued that the AMS noted inconsistencies on examination and 

he was not satisfied that there was clinical evidence of radiculopathy as defined in the 

Guidelines.  

The MAP rejected this ground of appeal. It stated that the AMS noted inconsistencies on 

examination mainly associated with overreaction and found dysmetria and paravertebral 

muscle guarding and non-verifiable radicular complaints affecting the left leg. He 

concluded that there was no clinical evidence of radiculopathy and did not find that the 

muscle wasting in the right calf was caused by lumbar spine pathology. The AMS thought 

that this was possibly due to the right knee injury that resulted from a motor vehicle accident 

in 2011.  

The MAP held that there is no causative link between the muscle wasting in the right calf 

and the signs shown in the MRI scan and also noted that the appellant inaccurately quoted 

the AMS’ sensory findings. It noted that the AMS found patchy diminished sensation that 

was not considered dermatomal and that his sensory findings did not establish a major 

criterion for radiculopathy. Accordingly, the AMS did not err. 

The appellant noted that the AMS accepted Dr Greenberg’s opinion that panadeine forte 

is known to cause gastrointestinal motility and delay gastric emptying and he should 

therefore have found that this could result in gastric motility and cause reflux. However, the 

respondent argued that as the appellant denied ongoing ingestion of Panadeine Forte or 

symptoms of reflux, the assessment of 0% WPI was appropriate.  

The MAP held, relevantly: 

54. The AMS agreed with the opinion of Dr Anthony Greenberg that taking occasional 

panadeine forte “could result in reflux”. The AMS however observed that the 

appellant denied “having significant ongoing indigestion or symptoms of reflux and 

any symptoms which do occur infrequently” are “treated with self-medication with 

bicarbonate.” That finding appears to accept ongoing symptomatology, albeit those 

that are not significant. 

55. The AMS indicated that he was in agreement with Dr Greenberg’s assessment 

“although providing an impairment of 1% WPI”. This appears to be a statement that 

he agreed with Dr Greenberg’s analysis although not with the impairment 

assessment. This is because the AMS then states that he was in agreement with the 

assessment provided by Dr Garvey of 0% WPI for the upper digestive system. 

56. There is a degree of confusion in the submission of both parties and an apparent 

disregard of the liability findings made by the Arbitrator. 

57. The liability issue was referred to the Arbitrator who made the finding that the 

gastritis and duodenitis shown in the gastroscopy report were caused by the injury. 

Such a conclusion was clearly within the power of an Arbitrator: 

58. In Jaffarie v Quality Castings Pty Ltd (Jaffarie No 2) White J stated: 

What was said by Emmett JA at [109], quoted above at [70], must be 

understood in the context of the issues before the court in Bindah. I do not 

understand his Honour to mean that anything which falls within the definition 

of ‘medical dispute’ in s 319 will necessarily be outside the jurisdiction of an 

arbitrator. Under s 105 (1) of the WIM Act the Commission has exclusive 

jurisdiction to examine, hear and determine all matters arising under the WIM 

Act and the Workers Compensation Act. This is subject to specific exclusions 

contained in both the WIM Act and the Workers Compensation Act. The 

specific exclusion in s 65 (3) of the Workers Compensation Act does not extend 

to any medical dispute within the meaning of s 319 of the WIM Act, but only to 

a subset of such disputes, being a dispute about the degree of permanent 
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impairment of an injured worker. Even a medical dispute concerning 

permanent impairment of an injured worker cannot be referred for assessment 

under Pt 7 of Ch 7, except by the Registrar and then where liability is not in 

issue, or, if in issue, liability has been determined by the Commission (ss 293 

(3) (a) and 321 (4) (a)). The medical assessment is conclusive only in respect 

of the matters referred to in s 326 which are not as extensive as the matters 

falling within the definition of medical dispute in s 319. 

59. His Honour endorsed the proposition that the jurisdiction of the Commission, as 

opposed to that of the AMS, is to determine “the nature of the injury sustained” and 

noted that this was consistent with the orders of the earlier decision of the Court of 

Appeal in Jaffarie v Quality Castings remitting the matter for re-determination in 

accordance with the reasons of the Deputy President in the earlier decision. 

 60. This reasoning is otherwise consistent with the approach taken by the Court of 

Appeal in State of New South Wales v Bishop (Bishop) 27 where it was held that the 

determination of a consequential condition was a matter for a Commission 

Arbitrator… 

62. Dr Garvey was qualified by the respondent and provided a report dated 15 March 

2019. The doctor reported that the appellant complained of occasional problems with 

acid reflux. Dr Garvey concluded that the upper digestive tract injury suffered by the 

appellant was not related by way of cause, aggravation or acceleration of the 

accident at work. 

63. That opinion is inconsistent with the liability finding made by the Arbitrator. 

64. Dr Greenberg was qualified by the appellant and provided a report dated 3 April 

2018. The recorded history was consumption of NSAIDs until 2013 with ongoing use 

of panadol, losec and panadeine forte when the pain was severe. 

65. Dr Greenberg opined that the panadeine forte is associated with nausea and 

vomiting and known to disturb gastrointestinal mobility and delay gastric emptying. 

The doctor concluded that this would “almost certainly aggravate any existing 

gastroesophageal reflux and aggravate the symptoms”. The upper gastrointestinal 

tract was assessed by Dr Greenberg at 1% WPI. 

66. The appellant’s submissions on medication are slightly incorrect. Panadeine forte 

is not a NSAID. 

67. The appellant consumed NSAIDs until approximately 2013. The liability finding, 

with which we agree, is that these medications caused the objective signs shown in 

the 2018 gastroscopy examination. That appears to have been accepted by the AMS 

in the MAC when he expressed agreement with Dr Greenberg’s analysis (rather than 

his assessment). 

68. We accept that panadeine forte, as the AMS held, does not cause gastritis and 

duodenitis. However, that appellant already had gastritis and duodenitis, as shown 

in the 2018 gastroscopy which was caused by the prior consumption of NSAIDs. 

69. As Dr Greenberg opined and the AMS appears to have accepted, the ongoing 

intermittent use of panadeine forte resulted in decreased gastric motility and caused 

reflux on the appellant who was suffering from gastritis and duodenitis. The AP, in its 

medical expertise, agrees with that medical opinion. 

70. This opinion is confirmed by the absence of helicobacter pylori elements which 

were not shown in the September 2018 histopathology report. The presence of 

helicobacter pylori indicates an infective cause for gastritis. As helicobacter pylori is 

not present, the gastritis and duodenitis must be related to intake of NSAIDs. 
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71. To the extent that Dr Garvey has expressed a different opinion, this is contrary 

to the liability finding made by the Commission Arbitrator. The opinion by Dr Garvey, 

set out at paragraph 51 herein, is otherwise inconsistent with Chapter 16 of the fourth 

edition guidelines as the Doctor’s opinion requires a standard far in excess of what 

is required. Objective signs of upper digestive tract disease can be established 

through a gastropathy. 

72. The appellant must have both “symptoms and signs of digestive tract disease” 

as provided by paragraph 16.9 of the fourth edition guidelines. That paragraph notes 

that NSAIDs taken for prolonged periods can cause symptoms but “in the absence 

of clinical signs or other objective evidence” a 0% WPI is to be assessed. 

73. The objective evidence is the findings on gastropathy of both gastritis and 

duodenitis. Further, the appellant reported ongoing, albeit intermittent symptoms. 

Those symptoms were otherwise corroborated by Dr Simring and referred to by the 

AMS. 

74. The appellant has both objective signs (gastritis and duodenitis) caused by the 

use of NSAIDs and ongoing intermittent symptoms of decreased gastric motility and 

reflux aggravated by the use of panadeine forte. 

75. Section 327 (3) (d) provides that the error must be “demonstrable”. In Vannini v 

Worldwide Demolitions Pty Ltd (Vannini), Gleeson JA observed that, consistent with 

the observations of Basten JA in Mahenthirarasa v State Rail Authority of New South 

Wales, a “demonstrable error must be apparent in findings of fact or reasoning 

contained in the medical assessment certificate, although the error may be 

established in part by reference to materials that were before the approved medical 

specialist”. 

76. This analysis establishes that ongoing use of panadeine forte causes gastric 

motility and reflux. This conclusion is consistent with the Arbitrator’s findings, the 

history recorded by the AMS and the acceptance by the AMS of Dr Greenberg’s 

opinion. The appellant otherwise has objective signs caused by injury. 

77. The AP is also of the view that there has also been an application of incorrect 

criteria within the meaning of s 327 (3) (c) of the 1998 Act: see Marina Pitsonis v 

Registrar of the Workers Compensation Commission of New South Wales applying 

Basten JA in Campbelltown City Council v Vegan. This is because the facts as found 

by the AMS establish symptoms and signs of digestive tract disease within the 

meaning of paragraph 16.9 of the fourth edition guidelines. In these circumstances it 

was necessary for the AMS to determine both the appropriate Class and percentage 

in Table 6-3 of AMA 5. 

78. In these circumstances it is necessary for the AP to re-assess the impairment of 

the upper digestive tract: Drosd v Nominal Insurer. 

The MAP re-assessed upper gastrointestinal tract impairment as being 2% WPI, but held 

that a deduction is required under s 323 WIMA: Vitaz v Westform (NSW) P:ty Ltd, Ryder v 

Sundance Bakehouse & Cole v Wenaline Pty Ltd. It held that there is evidence of a serious 

pre-existing condition as the worker suffered a perforated gastric ulcer in 1986 and further 

ulcer bleeding in 2005, which would have been associated with problems that were evident 

in 1986 and not the medication that he consumed after the 2004 injury. These conditions 

are extremely relevant to the ultimate WPI of the upper digestive tract and it applied a 

deductible of 50%. 

Accordingly, the MAP revoked the MAC and issued a fresh MAC, which assessed 8% WPI 

(7% for the lumbar spine, 1% WPI for the upper digestive tract & 0% for the right upper 

extremity (wrist).  
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Adequacy of the deduction under  s 323 WIMA  

C P Whitehurst Pty Limited (deregistered) trading as C P Whitehurst Pty Limited v 

Whitehurst [2020] NSWWCCMA 9 – Arbitrator Wynyard, Dr B Stephenson & Dr M 

Gibson – 16 January 2020 

The worker was a roof tiler and he formed his company in about 1998. His knees became 

very sore at work during 1998 or 1999. In 2002, he underwent a right knee arthroscopy  

and on 7 July 2003, he had a right high tibial osteotomy. He returned to work in December 

2003, but needed to employ tradespeople and an apprentice to assist him. He closed his 

business in 2005, but the condition of his knees continued to deteriorate such that he 

required a walking stick.  

On 29 January 2010, an MARI scan of the left knee showed a complex tear of the medial 

meniscus with mild to moderate osteoarthritis and grade 3 chondromalacia. On 8 March 

2010, he underwent a further arthroscopy and in April 2012, he underwent left total knee 

replacement. On 2 December 2016, he underwent a right total knee replacement due to 

severe tricompartmental arthritis. 

On 9 July 2017, a delegate of the Registrar referred the matter to an AMS for an 

assessment of WPI due to injuries to the both lower extremities and scarring as a result of 

injuries suffered on 16 June 20014 (deemed). The referral indicated previous 

awards/settlements for 30% permanent loss of efficient use of the left leg at or above the 

knee, 25% permanent loss of efficient use of the right leg at or above the knee and 4% 

WPI (left lower extremity). 

On 2 August 2019, Dr Assem issued a MAC that assessed 29% WPI, comprising 18% WPI 

of the right knee (20% WPI less a 1/10 deduction under s 323 WIMA) and 14% WPI of the 

left knee (15% WPI less a 1/10 deduction) and 0% WPI for scarring 

However, the insurer appealed against the MAC under ss 327 (3) (c) and (d) WIMA and 

asserted that the deductions of 1/10 under s 323 WIMA were inadequate. 

The MAP allowed the appeal. It noted that it was common ground that the worker had a 

long history of complaints regarding his knees since 1998 and underwent 2 operations on 

his right knee prior to a total knee replacement in 2016, and an arthroscopy on his left knee 

prior to total knee replacement in 2012.  

The MAP noted that the AMS applied a 1/10 deduction based upon evidence of gout and 

morbid obesity, but he did not address the evidence of advanced osteoarthritis and/or 

whether it was pre-existing and causative of the current impairment. It held, relevantly: 

64. Doing the best we can with the somewhat sparse evidence, the x-rays referred 

to by Dr Bodel, whose 2004 report is the most contemporaneous in the material, 

demonstrated extensive arthritic damage was already present in the right knee, and 

less arthritic damage in the left. Mr Whitehurst reported difficulties with his knees in 

1998 or 1999, which is soon after he commenced employment with his company. We 

are satisfied that the osteoarthritic condition was well established at that time. 

64. Accordingly, we are satisfied that the finding pursuant to s 323 of 1/10th is at 

odds with the evidence. We are of the opinion that a 1/3rd deduction properly reflects 

the evidence applicable to both knees. 

Accordingly, the MAP revoked the MAC and issued a fresh MAC that assessed combined 

22% WPI, comprising 13% WPI (right lower extremity), 10% WPI (left lower extremity) and 

0% WPI (scarring). 
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WCC – Arbitrator Decisions 

Death claim – whether the worker’s death in 2012 as a result of a stroke resulted 

from work-related back injuries in 2001 and 2003, due to lack of activity and weight 

gain – Kooragang Cement Pty Ltd v Bates, Seltsam Pty Ltd v McGuinness; James 

Hardie & Coy Pty Ltd v McGuinness considered and applied – held that the worker 

died from injuries arising out of or in the course of his employment 

Barbosa v Rio Formwork Pty Ltd [2020] NSWWCC 17 – Arbitrator Sweeney – 10 

January 2020 

On 3 May 2012, the deceased worked died as a result of a basilar artery occlusion, 

probably secondary to coronary artery disease. The applicant alleged that his death results 

from work-related injuries to the low-back on 8 October 2001 and 24 March 2003, due to 

diminished physical activity that caused him to gain weight. However, the respondent 

disputed that the death resulted from work-related injuries. 

Arbitrator Sweeney noted that the parties agreed that if the applicant succeeded on 

liability, the issue of apportionment between the dependants would be stood over to a 

telephone conference to permit an agreement to be put before the Commission for 

approval or, alternatively, further evidence to be lodged on the issue of apportionment. He 

noted that one of the dependants is 17 years old and is a student. 

The Arbitrator noted that the only medical evidence that directly addressed the issue of 

whether the deceased’s death resulted from the accepted work injuries are the reports of 

Dr Brooder and Dr O’Sullivan. Dr Brooder was qualified by the applicant’s solicitors and he 

opined that the deceased’s lack of exercise and increased eating contributed to the 

development of cardiovascular disease and diabetes and that the latter condition further 

increased the cerebrovascular risk factors that contributed to his death. However, Dr 

O’Sullivan opined that the death was not a direct consequence of the back injury. 

The Arbitrator noted that it was common ground that the deceased died of irreversible brain 

damage that was caused by a thrombus or blood clot that caused occluding of the basilar 

artery, and that this was dislodged from a site within the cardiovascular or cerebrovascular 

systems. He held that the origin of the blood clot is immaterial, as the risk factors for the 

development of disease in both systems is the same. He concluded, as a matter of 

probability, that the thrombus probably dislodged from a site within the cerebrovascular 

system. 

The Arbitrator stated that while it was not possible to precisely calculate the deceased’s 

weight gain from the date of injury to the date of death, there was little doubt that he gained 

weight. He held, relevantly: 

53. While the evidence of weight gain is imprecise, it does, in my opinion provide an 

appropriate basis for the assumptions about weight gain in Dr Brooder’s reports. 

While the respondent submitted at the arbitration hearing that proof of weight gain 

depended upon an “audit” of the clinical material, it did not submit that there was 

error in Dr Brooder’s references to the applicant’s weight in his reports or that the 

observations of the applicant in respect of the deceased’s weight gain should not be 

accepted. 

54. The increase in the deceased’s weight between 2005 and 2010 was probably in 

the vicinity of 20 kilograms, although the increase in weight between injury and date 

of death may have been less. Critically, the medical record suggests that the 

applicant was diagnosed with diabetes and hypertension during this period. 

Certainly, by the time he saw Dr Mardini, the cardiologist, in October 2010 there is 

uncontested specialist medical evidence that he had both. 
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The Arbitrator noted that Dr O’Sullivan attributed the deceased’s weight gain to diet only, 

but that Dr Brooder accepted that it was due to both diet and lack of exercise. He held that 

it was difficult to accept Dr O’Sullivan’s hypothesis as the evidence painted a picture of a 

man who regressed from performing moderately arduous physical work to one who could 

not walk for more than 15 minutes and spent most of his day in front of the TV. Common 

sense, and Dr Brooder’s evidence, suggests that inactivity probably contributed to the 

weight gain. Further, the deceased also suffered a pain syndrome caused by the work 

injuries or its sequelae and there are many references to depression in the evidence and 

many examples of its debilitating effect on the deceased. Accordingly, concluded that the 

deceased’s injury is a likely cause of his weight gain. 

The Arbitrator noted that the parties accepted that whether the deceased’s death results 

from injury should be determined based on the reasoning in Kooragang Cement Pty Ltd v 

Bates, in which Kirby P stated: 

The result of the cases is that each case where causation is in issue in a workers 

compensation claim, must be determined on its own facts. Whether death or 

incapacity results from a relevant work injury is a question of fact. The importation of 

notions of proximate cause by the use of the phrase ‘results from’ is not now 

accepted. By the same token, the mere proof that certain events occurred which 

predisposed a worker to subsequent injury or death, will not of itself be sufficient to 

establish that such incapacity or death ‘results from’ a work injury. What is required 

is a common-sense evaluation of the causal chain. 

The Arbitrator stated, relevantly:  

61. A common-sense evaluation of the causal chain requires consideration of all the 

evidence in the case. When, as here, the issue of causation can only be determined 

with the assistance of medical evidence, it is necessary to engage with that evidence; 

see Wiki v Atlantis Relocations (NSW) Pty Ltd (2004) 60 NSWLR 127 and Tudor 

Capital Australia Pty Ltd v Christensen [2017] NSWCA 260 (17 October 2017). 

Secondly, as the parties submitted, it is evident from the case law that the phrase 

“results from” is similar to the common law test of causation. It directs attention to 

whether the injury caused or materially contributed to the incapacity, loss or death: 

see Sutherland Shire Council v Baltica General Insurance Co Limited and Others 

(1996) 39 NSWLR 87 and Accident Compensation Commission v CE Heath 

Underwriting and Insurance Australia Pty Ltd (1994) ALJR 525. Thirdly, as Mr 

Stockley submitted, it is not sufficient in the circumstances of this case for the 

applicant to prove that increased weight may increase the risk of death. It is 

necessary for the applicant to prove that it did cause or materially contribute to the 

death of the deceased. 

62. In Seltsam Pty Ltd v McGuinness; James Hardie & Coy Pty Ltd v McGuinness 

49 NSWLR 262 (McGuinness) Spigelman CJ said this at [118] and [119]: 

The issue in the present case is whether an increased risk did cause or 

materially contribute to the injury actually suffered. There is tension between 

the suggestion that any increased risk is sufficient to constitute a ‘material 

contribution’, and the clear o (sic) authority that a mere possibility is not 

sufficient to establish causation for legal purposes. The latter is too well 

established to be qualified by the former. The reconciliation between the two 

kinds of references is to be found in the fact that, as in Chappel v Hart and in 

the cases that suggest the former, the actual risk had materialised. The 

‘possibility’ or ‘risk’ that X might cause Y had in fact eventuated, not in the 

sense that X happened and Y had also happened, but that it was undisputed 

that Y had happened because of X. 
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63. The reasoning in McGuinness was considered and applied by Hoeben JA in King 

v Western Sydney Local Health Network [2013] NSWCA 162 (14 June 2013). While 

that case involved the application of section 5D (1) of the Civil Liability Act 2002, 

which rehabilitated the “but for” test as an essential element of the law of causation, 

the judge’s exposition of the law is instructive in circumstances where a common-

sense evaluation of causal nexus is appropriate. 

As to whether the deceased’s death resulted from injury, the Arbitrator held, relevantly: 

76. I am tempted to add that the influence of weight gain on diabetes mellitus and 

hypertension is a matter of common knowledge. I have seen it addressed by 

specialist medical evidence in several cases over recent years. However, to take that 

step may be to exceed the limits of the expertise which the Compensation Court was 

said to have and which the Commission may have in respect of medical evidence ; 

see JLT Scaffolding International Pty Ltd (In Liq) v Silva (New South Wales Court of 

Appeal, 30 March 1994, unreported); where Kirby P stated, at [12]: 

The appeal comes to this court from a specialised Tribunal which is dealing 

with compensation cases and conflicting lay and medical evidence every day. 

The flavour of the expertise of the Compensation Court can be found in the 

judgment under appeal. Medical conditions, unfamiliar to a lay body are stated 

in the judgment without definition simply because those practising in the 

Compensation Court are, or are taken to be, familiar with the medical terms 

used and the ordinary and oft repeated conflicts of medical opinions expressed. 

It can be inferred from the establishment of a specialised Compensation Court 

(one might say especially given the abolition of such bodies elsewhere in 

Australia) that the Parliament of this State has entrusted the decision making 

in (relevantly) questions of medical causation and the aetiology of incapacity to 

a specialist tribunal comprised of specialist members whose expertise is 

refined by the repeated performance of their tasks. 

The Arbitrator held that in the circumstances of this case, he did not find Dr O’Sullivan’s 

opinion cogent or persuasive. It does not necessarily follow that the applicant succeeds in 

establishing causal nexus between the accepted back injuries and the deceased’s death 

and she must prove causation on the balance of probabilities. He held that Dr Brooder’s 

opinion is founded on accepted facts and is logical and rational and stated: 

80. It is also true, that the evidence in respect of the applicant’s weight gain is not as 

comprehensive as one might wish. But in many cases, it is necessary to determine 

the issues in dispute between the parties on the basis of the evidence tendered rather 

than the tribunal of facts conception of what might or should have been tendered on 

the issue: see the discussion in Australian Securities and Investments Commission 

v Hellicar and Ors [2012] HCA 17 (3 May 2012). The treating medical evidence 

provides a sufficient history of the applicant’s weight gain to permit inferences to be 

safely drawn. There is also the evidence of the applicant on this issue. Taken 

together they provide an appropriate factual basis for Dr Brooder’s opinion that the 

injuries materially contributed to the basilar artery stroke and the deceased death. 

Accordingly, the Arbitrator found for the applicant with respect to liability and held that the 

applicant and her daughter were dependent upon the deceased for support at the time of 

his death. He awarded the daughter continuing weekly payments from 3 May 2012 under 

s 25 (2) (b) WCA and listed the matter for teleconference on 24 January 2020, to consider 

apportionment of the benefits payable under s 25 (1) (a) WCA and to make orders for the 

payment of compensation. 
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Claim for total knee replacement surgery – Award for the respondent entered 

because no doctor proposed that the surgery be undertaken at the present time 

Laing v Sydney Catholic Schools Limited [2020] NSWWCC 19 – Senior Arbitrator 

Bamber – 14 January 2020 

The worker injured her left knee at work on 23 March 2016. The insurer accepted the claim 

but disputed that proposed left total knee replacement surgery was reasonably necessary 

treatment for that injury. 

Senior Arbitrator Bamber discussed the available evidence and medical evidence. The 

respondent argued that no doctor opined that the worker requires a total knee replacement 

at this time. It noted that Dr Giblin’s report (relied upon by the worker) was more than a 

year old and he stated that surgery was not anticipated in the immediate future. Further, 

while Dr Ireland opined that she would require surgery, he did not say when this would be 

required. It argued that Dr Hitchen (its qualified specialist) is the only specialist who took a 

correct history and he opined that the effects of the work-related aggravation on 23 March 

2016 have resolved. He also stated that the current symptoms are not sufficient to require 

total knee replacement. 

The worker also relied upon an opinion from Dr Laird, that she would “down the track” 

come to total knee replacement when she can no longer put up with the symptoms. She 

argued that his opinion supports a finding that the 2016 work injury caused the aggravation 

or brought about symptoms in the left knee that were not present before it occurred. She 

argued that Dr Ireland’s opinion can be relied upon in relation to whether the proposed 

surgery is reasonably necessary and all aspects of Judge Burke’s decision in Rose v 

Health Commission (NSW) are met, as the surgery proposal follows on other conservative 

treatment such as physiotherapy, hydrotherapy, medication and injections. Also, Dr Giblin 

supported that this surgery would be causally needed as a result of the 2016 injury.  

The Senior Arbitrator stated that the legal test to be applied when determining whether 

proposed treatment is reasonably necessary as a result of a work injury was considered 

by Deputy President Roche in Diab v NRMA Ltd (Diab). He cited Burke J’s decision in Rose 

with approval and stated: 

[88] In the context of s 60, the relevant matters, according to the criteria of 

reasonableness, include, but are not necessarily limited to, the matters noted by 

Burke CCJ at point (5) in Rose (see [76] above), namely: 

(a) the appropriateness of the particular treatment; 

(b) the availability of alternative treatment, and its potential effectiveness; 

(c) the cost of the treatment; 

(d) the actual or potential effectiveness of the treatment, and 

(e) the acceptance by medical experts of the treatment as being appropriate 

and likely to be effective. 

[89] With respect to point (d), it should be noted that while the effectiveness of the 

treatment is relevant to whether the treatment was reasonably necessary, it is 

certainly not determinative. The evidence may show that the same outcome could 

be achieved by a different treatment, but at a much lower cost. Similarly, bearing in 

mind that all treatment, especially surgery, carries a risk of a less than ideal result, a 

poor outcome does not necessarily mean that the treatment was not reasonably 

necessary. As always, each case will depend on its facts. 
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The Senior Arbitrator found the respondent’s arguments compelling as no doctor stated 

that the worker requires the total knee replacement surgery at the moment. No treating 

surgeon has submitted a request for approval of the surgery to the insurer and Dr Ireland 

has not proposed that the surgery be undertaken now, he has not examined the worker 

since 5 April 2018, and he has not given a time frame when this could be required. It might 

not actually be required for many years.  

The Senior Arbitrator stated: 

64. It is my view that the Commission should not make orders under section 60 (5) 

of the 1987 Act without an actual proposal that surgery be undertaken, as to do so is 

too speculative. It is difficult for the criteria discussed in Rose and Diab to be properly 

considered at the present time. For instance, I cannot find on the available evidence 

that, at the present time, a total knee replacement is appropriate treatment. “Potential 

effectiveness” of surgery includes a consideration when such treatment is best to be 

performed and certainly no doctor suggests it is appropriate to be undertaken now. I 

consider the ARD has been filed prematurely. 

65. For these reasons, I am making an award for the respondent. However, this is 

based on the evidence presently before the Commission and in the future, if there is 

appropriate additional evidence, it may well be a finding could be made that the 

surgery is reasonably necessary and the respondent should pay the cost of the 

same. 

66. There was also considerable debate about whether the need for a total knee 

replacement is as a result of the work injury on 23 March 2016. I consider that this 

causal question is also more appropriate to be determined at the time of an actual 

proposal to conduct the surgery for the simple reason there may or may not be further 

relevant matters arising in the intervening period which would need to be taken into 

account. 

67. However, for completeness sake and for the assistance of the parties, I find that 

weight should not be given to Dr Hitchen’s opinion that the effects of the injury on 23 

March 2016 would have ceased within a matter of months. Dr Hitchen acknowledges 

that he did not have the benefit of examining Ms Laing contemporaneously to that 

injury. In my view, there is an abundant body of evidence to suggest that Ms Laing’s 

symptoms from that injury have been ongoing. 

68. For instance, Dr Laird in August and December 2016 was treating Ms Laing for 

her left knee symptoms and indicated that he thought her symptoms were an 

aggravation of her longstanding arthritis. It is implicit from Dr Laird’s first report that 

the aggravation he is referring to is that occurring from the workplace injury on 23 

March 2016 because that is the history he takes in the first paragraph of that report. 

I find that Dr Laird’s findings in his reports demonstrate that Ms Laing had not 

recovered from that injury, as Dr Hitchen’s suggests within months of 23 March 2016. 

69. Furthermore, Dr Ireland had the benefit of seeing Ms Laing before her injury, 

although I have not relied on this fact as he seems to acknowledge he did not have 

all of his records from that time. But Dr Ireland did see Ms Laing in June 2016 so 

fairly contemporaneous to her March 2016 injury, and again on 21 December 2017, 

24 January 2018 and 5 April 2018. He recommended the Synvisc injection in June 

2016 and recommended the same in January 2018. I find this shows a continuity of 

treatment from the time of the workplace injury in March 2016, beyond the months of 

which Dr Hitchen speaks. 
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70. Also, the insurer’s own independent physiotherapist in November 2017 had 

recommended the insurer fund further physiotherapy treatment. This is well over a 

year post injury. Dr Giblin also found on examination on 29 August 2018 that Ms 

Laing moved with a slight limp and had 1cm wasting of the left thigh. 

71. I find all of the above evidence is consistent with Ms Laing continuing to have 

effects of the work injury on 23 March 2016 and so I reject the opinion of Dr Hitchen… 

83. As I have stated above, a determination about the causation aspect of section 

60, as to whether any total left knee replacement results from the injury on 23 March 

2016, is more appropriately left to when the surgery is actually being proposed 

because that may be years off and there may or may not be other relevant matters 

to consider in that interval. 

84. Although, in terms of whether left knee replacement surgery is reasonably 

necessary as a result of the work-related injuries, the case of Murphy v Allity 

Management Services Pty Ltd is authority for the proposition that a condition can 

have multiple causes and the work injury does not have to be the only, or even a 

substantial cause, before the treatment is recoverable under section 60 of the 1987 

Act. Deputy President Roche stated in Murphy that a worker only has to establish 

that the treatment is reasonably necessary as a result of the injury; that is, did the 

work-injury materially contribute to the need for surgery. On the present evidence 

from the Dr Giblin and Dr Ireland it is likely the causation aspect would be resolved 

in Ms Laing’s favour. 

Worker suffered multiple frank injuries to different body parts – Worker claimed 

compensation under s 66 WCA under the disease provisions and sought to have all 

injuries assessed based upon a single deemed date of injury – Respondent relied 

upon Rail Services Australia v Dimovski – “nature and conditions” claim rejected 

and s 66 dispute referred to an AMS for assessment with respect to the frank injuries 

Sirijovski v Bluescope Steel Limited [2020] NSWWCC 20 – Arbitrator Batchelor – 15 

January 2020 

The worker was employed by the respondent from about 1977 until May 2013. His work 

involved the heavy and repetitive lifting and moving of large pieces of scrap metal and 

other materials. He received the following awards:  

(1) 12 February 1992 – injury to left knee –10% permanent loss of efficient use of the 

left leg at or above the knee under s 66 WCA;  

(2) 14 March 1994 – head injury – awards under ss 66 & 67 WCA for 100% 

permanent loss of smell and taste and weekly payments; and  

(3) 16 August 1999 – neck injury –5% permanent impairment of the neck under s 66 

WCA. 

The worker alleged the following additional injuries:  

(a) 16 April 2002, injuries to the back and legs when he slipped when walking down 

steps at work;  

(b) 24 January 2005, injuries to the neck, back and shoulders while using a crowbar 

to move scrap metal from the guillotine test pit area;  

(c) 3 December 2008 , injuries to the neck and shoulders while using the controls on 

the plate/guillotine line;  

(d) 30 April 2010, injuries to the neck and back when removing scrap metal weighing 

between 5 and 25 kg from the floor into an industrial scrap bin;  
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(e) 4 August 2010, injuries to the neck and back when operating a rotary end shear 

while sitting for a prolonged period on a seat which leant to one side;  

(f) injuries to the left knee due to the nature and conditions of his employment, (which 

originated with the left knee injury in 1992), and  

(g) injury to the right knee consequent upon injury to the left knee, as a result of over 

reliance on the right knee. 

The worker claimed further compensation under s 66 WCA for 27% WPI with respect to 

injuries caused by the nature and conditions of his employment. However, the respondent 

disputed the allegations of injury to the shoulders, elbows, wrists and right knee and that 

the right knee injury was a consequence of the prior injury to the left knee. It also disputed 

that the characterisation and/or particularisation of injury as a single “nature and 

conditions” injury was permissible and/or reflective of the available evidence and it argued 

that any assessment of WPI must be apportioned between the separate identifiable events 

and frank incidents. 

Arbitrator Batchelor identified the following issues for determination:  

(1) Did the worker injure his lower limbs on 16 April 2002 in addition to the conceded 

injury to the back?  

(2) Did the worker injure his shoulders on 24 January 2005 in addition to the 

conceded injury to his back and neck on that day?  

(3) Did the worker injure his shoulders on 3 December 2008 in addition to the 

conceded injury to his neck on that day?  

(4) Did the worker injure to his neck on 30 April 2010 in addition to the conceded 

injury to his back on that day?  

(5) Did the worker injure his right upper extremity as a result of the “nature and 

conditions” of his employment with the respondent from January 2002 to May 2013?  

(6) Did the worker injure his left upper extremity as a result of the “nature and 

conditions” of his employment with the respondent from January 2002 to May 2013?  

(7) Did the worker suffer a consequential condition in his right knee?  

(8) Did the worker suffer injury to the body parts (as claimed) as a result of the “nature 

and conditions” of his employment?  

(9) Did the worker suffer an aggravation, acceleration, exacerbation or deterioration 

of a disease in the course of his employment with the respondent to which his 

employment was the main contributing factor?; and  

(10) If the injury is classified as a disease injury, is the respondent the employer who 

last employed the worker in employment that was the main contributing factor to the 

aggravation, acceleration, exacerbation or deterioration of such a disease? 

The worker relied upon DP Snell’s decision in Cathay Pacific Airways v Ralph (Ralph):  

The worker refers to Semlitch, correctly identifying that a worsening of symptoms is 

consistent with an injury involving the aggravation, etcetera of a disease, and that 

proof of such an injury does not necessarily involve a change of pathology. The 

Arbitrator approached proof of the alleged ‘disease’ injury, on the basis that the 

deemed date of injury was prior to commencement of the 2012 Amending Act. This 

approach was available, consistent with the reasoning in Collingridge v IAMA 

Agribusiness Pty Ltd and the authorities cited therein, and is one I agree with. 
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The worker argued that although the specialists’ opinions are deficient about whether his 

employment was the main contributing factor to a disease injury, the entries in his GP’s 

clinical notes are such that the evidence is insufficient to make a finding of frank injury to 

the relevant body parts and those injuries should be aggregated as a disease, which would 

entitle the AMS to look at them in a cumulative way. 

However, the respondent relied upon the decision in Rail Services Australia v Dimovski 

(Dimovski) to refute the worker’s reliance on the disease provisions. It argued that the 

worker suffered a series of frank injuries and there is no evidence that he suffered injuries 

as defined in ss 4 (b) (i) or (ii) WCA and that his employment was the main contributing 

factor. Further, Dr Giblin (in his supplementary reports dated 25 January 2007, assessed 

5% WPI for the cervical spine due to injury on 16 August 1999 and 24 January 2005 and 

6% WPI for the lumbar spine due to injury on 16 April 2002. 

The respondent argued that there cannot be a referral to an AMS for injuries suffered 

before 31 December 2001, but notice can be taken of those injuries as they are relevant 

to assessing the deductible under s 323 WIMA. Further, if the injuries are classified as a 

disease, the date of injury should be 27 February 2017 (the date the claim was made) and 

the evidence indicates that Coles (and not it) is the last relevant employer.  

The respondent argued that the dispute should be referred to the AMS with respect to four 

separate dates of injury with respect to the injuries that it conceded. It relied upon President 

Keating’s statement with respect to disease injury in Mannie v Bauer Media Pty Ltd [2016] 

NSWWCCPD 47, at [77]: 

The appellant submits the test the Arbitrator should have applied to determine the 

causation question (wrongly referring to s 15 and s 16 of the 1987 Act) is ‘whether 

the employment is capable of causing aggravation’. There was no authority or 

reasoned argument in support of that submission and I reject it. 

Therefore, the worker must show that his actual employment was the main contributing 

factor to either the disease injury or the aggravation etc of it.  

The worker conceded that if a disease injury was found, the deemed date of injury should 

be 27 February 2017, but he did not concede that Coles was the last relevant employer.  

The Arbitrator referred to the decision of Hodgson JA in Dimovski, as follows: 

68 In my opinion, the decision in Mecha is to be preferred. Section 16 applies only if 

the injury ‘consists in’ the aggravation etc of a disease. If there is an event that 

satisfies paragraph (a) of the definition of injury, and if that is the injury relied on and 

proved, the circumstance that it aggravated the disease and thus could have 

supported a case under paragraph (b)(ii) does not mean that this injury ‘consists in’ 

the aggravation of a disease. One strange result of the contrary view would be that 

a frank injury relied on and proved would, if it happened to aggravate a disease, and 

if incapacity did not commence immediately, be deemed under s.16 (1) (a) to have 

happened at some time other than when it in fact happened. 

The Arbitrator also stated (citations excluded): 

45. The applicant refers to a number of frank injuries affecting different parts of his 

body. On the basis of what Dr Guirgis and Dr Giblin say, the applicant claims that 

these frank injuries, taken together with the numerous complaints in respect of injury 

to various body parts recorded in the clinical notes of two general practitioners, 

constitute sufficient evidence to show that the “nature and conditions” of his heavy 

work in a foundry with the respondent was the main contributing factor to his injury 

and resulted in the WPI assessed by Dr Guirgis. 
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46. The Commission has on a number of occasions referred to the use of the term 

“nature and conditions”, saying for example at [10] in Raulston v Toll Pty Ltd that it is 

“meaningless and should not be used”, citing Toplis v Coles Group Ltd t/as Coles 

Logistics, which in turn referred to what Neilson CCJ said in Mitkovic v Davids 

Holdings Pty Ltd. His Honour said in that case that the term is used in the 

Compensation Court of NSW: 

…as a shorthand way of alleging that, although no frank incident is relied upon, 

there was some aspect of the work carried out by a worker over a period of 

time, e.g. repeated lifting or bending, which caused some pathological 

condition or acted upon some underlying pathological condition to cause 

incapacity. Some classify such a period of work as a series of traumata or micro 

traumata, others classify it as causing a disease of gradual process within 

section 15 of the Act (where the pathology was caused by such work) or as the 

aggravation, acceleration, exacerbation or a deterioration of a disease within 

section 16. 

47. As noted at [24] above the applicant relies upon what Deputy President Snell 

said at [36] in Ralph. He went on to say immediately after that quote that: 

However, acceptance of worsening symptoms does not, without more, 

establish the occurrence of the alleged ‘disease’ injury. 

The Arbitrator considered the evidence in respect of each alleged injury, as follows:  

(1) Lumbar spine - he held that the worker clearly injured this on 16 April 2002, but 

there is insufficient evidence that he also injured his legs, and he noted that the 

worker also alleges back injuries on 24 January 2005, 30 April 2010 and 4 August 

2010. He held that the worker suffered frank injuries to his lumbar spine and not a 

“nature and conditions” injury; 

(2) Cervical spine -he noted that the respondent conceded frank injuries on 18 

August 1999, 24 January 2005 and 3 December 2008. He held that the worker 

suffered frank injuries on those dates, but entered awards for the respondent with 

respect to neck injuries alleged on 30 April 2010 and 4 August 2010. He also held 

that the 1999 injury will be relevant to any deduction under s 323 WIMA; 

(3) Right shoulder – he noted that Dr Guirgis opined that the worker developed 

changes in his right shoulder as a result of the nature and conditions of employment 

with the respondent, but that these were aggravated by his later employment with 

Coles. He accepted that opinion and held that the worker cannot succeed in his claim 

against the respondent with respect to the aggravation etc. of a disease injury. In any 

event, Dr Guirgis stated that the shoulder condition had not yet stabilised; 

(4) Left shoulder – he noted that Dr Guirgis did not provide an assessment of WPI 

and this alleged injury cannot be referred to an AMS; 

(5) Upper extremities (excluding shoulders) – he held that the worker had not 

produced sufficient evidence to show that he suffered disease injury in the form of 

cubital fossa syndrome or carpal tunnel syndrome arising out of or in the course of 

his employment and to which employment was the main contributing factor. He 

entered an award for the respondent with respect to these alleged injuries; 

(6) Left knee – he noted that the worker received compensation under s 66 WCA for 

injury suffered on 12 February 1992. He held that the worker must show that what 

occurred in his employment with the respondent from January 2002 to May 2013 was 

the main contributing factor to the aggravation etc. of a disease in his left knee which 

was initiated by the injury in 1992, and there is insufficient evidence for a finding that 

employment with the respondent during that period was the main contributing factor 
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to either the contraction of a disease injury, or to the aggravation etc. of a disease 

injury in the left knee. Accordingly, he entered an award for the respondent with 

respect to the left knee as a result of the nature and conditions of employment. He 

stated, relevantly: 

93. If I am incorrect in this finding, I note that any disease injury found to have 

occurred in that period to which employment was the main contributing factor 

to the aggravation etcetera of such injury is to be regarded as a separate injury, 

in accordance with Dimovski. The assessment of 4% WPI is less than the 

threshold of 10% WPI required by s 66 (1) of the 1987 Act for an entitlement 

for compensation for permanent impairment. 

(7) Right knee – he stated that for the worker to succeed in this claim for 

consequential injury, he must show (based upon Kooragang Cement Pty Ltd v Bates 

that the right knee condition resulted from the left knee injury. He entered awards for 

the respondent with respect to the alleged consequential injury to the right knee.  

Accordingly, the Arbitrator remitted the matter to the Registrar for referral to an AMS to 

determine permanent impairment of the lumbar and cervical spines due to the frank 

injuries.  

A worker who performed work for the respondent for 15 days at a daily rate of pay 

was a worker – Stevens v Brodribb Sawmilling Co Pty Ltd applied, Malivanek v Ring 

Group Pty Ltd considered – extent of work capacity in accordance with s 32A WCA 

Waseeq v Hue Painting Group Pty Ltd [2020] NSWWCC 22 – Arbitrator Sweeney – 17 

January 2020 

On 27 March 2019, the applicant complained of symptoms in his lumbar spine and in the 

ensuing months, he also complained of left leg pain. Until 16 April 2019, he performed 

painting work for the respondent, but he has not worked since. He alleged that his 

symptoms were caused or materially aggravated by his work under a contract of service, 

or that he was a deemed worker under Cl 2 of Sch 1 WIMA. However, the respondent 

denied that the applicant was a worker or deemed worker. It also disputed that he suffered 

a work-related injury to his back or that he was incapacitated for work because of such an 

injury. 

Arbitrator Sweeney determined that the applicant is a worker for reasons including:  

38. It is unnecessary to rehearse the various attempts made by the courts to provide 

a practical definition of a contract of service during the last century. Whilst each of 

the tests set out multiple criteria, the early emphasis was on the degree of control or, 

at least, the right to control the way the alleged employee performed the work. 

Subsequently, the English Courts resorted to an inquiry as to whether the alleged 

employee was “part and parcel” of the organisation, although that test was never 

completely accepted in Australia. Ultimately, the High Court of Australia instructed 

Australian courts to weigh the various indicia of the contract for the purposes of 

determining the issue. 

39. In Stevens, Deane J said this: 

The distinction between ‘employee’ and ‘independent contractor’ has become 

an increasingly amorphous one as the single test of the presence or absence 

of control has been submerged in a circumfluence of competing criteria and 

indicia. 

40. If that formulation is of little practical assistance to lawyers in advising clients or 

to arbitrators in determining the issue, the judgment of Wilson and Dawson JJ offers 

more insight. After considering the case law, they said this: 
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The modern approach is, however, to have regard to a variety of criteria. This 

approach is not without its difficulties because not all of the accepted criteria 

provide a relevant test in all circumstances and none is conclusive. Moreover, 

the relationship itself remains largely undefined as a legal concept except in 

terms of the various criteria, the relevance of which may vary according to the 

circumstances. 

41. While the control test remained important, other indicia, including the right to have 

a particular person do the work, the right to suspend or dismiss the person engaged, 

the right to the exclusive services of the person engaged and the right to dictate the 

place of work, hours of work were also of importance. Equally, the provision of 

equipment, the creation of good will or saleable assets in the course of the alleged 

employment, the payment of business expenses from income and the method of 

remuneration were relevant. 

42. The decision in Stevens and the subsequent caselaw highlight additional indicia 

including the provision of superannuation, the payment of various kinds of leave, the 

payment of insurance and, of course, where the contract is wholly or partly in writing 

the language of the contract. The latter must remain of fundamental importance, 

although the recent case law establishes that the post-contractual actions of the 

parties can be proven in evidence to establish the nature of the relationship and 

whether it is one of service or for services.  

43. Thus, the description of the relationship in the contract is important but not 

decisive. In these latter respects, the construction of an employment contract may 

be distinguishable from the general rules for construction of contracts, but it is 

unnecessary to determine this point. Generally, in commercial contracts, events 

occurring after the time of the execution of the contract are only admissible if they 

prove the surrounding circumstances at the time the written contract was executed. 

As there is no written contract in this case, it might be said that all subsequent 

relevant conduct of the parties is evidence which is probative of surrounding 

circumstances at the time of the execution of the contract: see Franklins Pty Ltd v 

Metcash Trading Ltd [2009] NSWCA 407 (16 December 2009). 

44. At the arbitration hearing, I raised with the parties the “focal point” or 

“entrepreneur” test considered by the Commission in a series of relatively recent 

cases, commencing with Malivanek v Ring Group Pty Ltd [2014] NSWWCCPD 4. In 

that case, Roche DP considered the reasoning of the High Court in Hollis v Vabu Pty 

Ltd [2001] 207 CLR 21 (Hollis) as interpreted by Bromberg J in the Federal Court in 

On Call Interpreters and Translators Agency Pty Ltd v Commissioner of Taxation (No 

3) [2011] FCA 366 (On Call Interpreters) and the Full Court of the Federal Court in 

Ace Insurance Limited v Trifunovski [2013] FCAFC (Ace Insurance). 

45. This test has been variously described in the case law as “intuitive”, the “smell” 

test and, what is presumably a variation of the “duck” test, namely the “elephant test”. 

Obviously, a resort to intuition and to impression can strip away arcane legal rules 

and permit a trier of fact to rapidly reach a conclusion by considering the 

characteristics of the employment contract. But I doubt that this approach greatly 

assists in ascertaining whether there is a contract of service or for services as I have 

reservations whether “impression” can have a significant role to play in the 

construction of contracts. As far as I can ascertain, the application of the 

“entrepreneur” test merely assists in considering the conventional indicia of 

employment. Identifying and balancing of the competing indicia remains an essential 

aspect of determining whether the contract is of service or for services. At least, that 

was the approach of the High Court of Australia in Hollis. 
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46. Curiously, in their respective witness statements the applicant has described 

himself as “self-employed” and the directors of the respondent have referred to him 

as an employee. Whether this reflects the real view of the parties as to the nature of 

the contract or simply a lack of understanding on the part of those who prepared the 

respective statements is not clear. In any event, the subjective view of the parties as 

to the nature of their relationship is not determinative of the outcome of the worker 

issue… 

48. In my opinion, balancing the indicia in this case leads inexorably to the conclusion 

that the applicant was a worker employed by the respondent at the time of his alleged 

injury. As is often the case some of the indicia tend towards the conclusion that the 

applicant was self-employed. For example, the respondent’s payment of the 

applicant upon receipt of invoice and its failure to retain amounts under the 

superannuation guarantee levy or to deduct amounts for taxation are more consistent 

with a contract for services. However, many of the indicia point decisively to the 

opposite conclusion 

49. Plainly, the respondent not only had the right to control but exercised that right. 

The respondent dictated where the applicant was to work on any particular day. Mr 

Nazari supervised him on site to ensure that he was doing “a good job”. He had to 

perform the work himself and was not allowed to have anyone else perform the work. 

There was a prohibition on delegating the work. The caselaw makes clear that the 

right to control and a preclusion of delegation are significant milestones in the 

direction which leads to a conclusion of employment. 

50. Similarly, the evidence is unequivocal that the respondent provided either 

directly, or through its contractual relationship with Core Build, the paint and 

equipment that the applicant required to carry out his work. It is not a case where the 

applicant was required to have a vehicle or to provide ladders, scaffolding, etcetera 

with which to carry out his work. 

51. Thirdly, the applicant was paid on a daily basis and not for performing a particular 

task. The amount of $300 per day, when one bears in mind that the applicant worked 

on a casual basis and was not paid sick leave, holiday pay or superannuation does 

not suggest that there was any element of profit in this payment. The Commission’s 

residual knowledge of wage rates in the community can be invoked to establish that 

it is not uncommon for experienced painters in the metropolitan area to be paid $35 

per hour. The payments made to the applicant by the respondent are, therefore, 

characteristic of a casual wage rather than a payment made to a self-employed 

painter. 

52. The applicant’s taxation return refers to him as operating a business. Otherwise, 

the taxation return is not inconsistent with employment. Apart from the depreciation 

of the applicant’s vehicle, the ratio of deductions to income derived from painting is 

not of itself suggestive of the applicant carrying on a business. 

53. If one views the proven facts through the lens of the “entrepreneur test”, 

employed by Bromberg J in the On Call Interpreters case or in the manner suggested 

by Buchanan J, in the Ace Insurance case, they emphatically reveal that the applicant 

was providing the work as a manifestation of the respondent’s business. He was not 

performing the work as an entrepreneur who owns or operates a business of his own. 

54. I appreciate that the building industry is one where the line between employees 

and contractors is blurred. Workers often need an ABN to obtain employment. It is 

obviously advantageous for small employers to make a daily payment rather than 

engage in the burdensome administrative chores of paying taxation and retaining 

superannuation. But the facts here fall clearly on the contract of service side of the 

line. 
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55. The evidence of the directors, which seems to me quite straight forward, suggests 

that they did hire employees from time to time and that they considered that the 

gentleman who was working with the applicant at his last place of employment was 

an employee. 

The Arbitrator held that the applicant suffered a work-related injury to his back on or 

before 15 April 2019. He stated, relevantly:  

79. Undoubtedly, the applicant had symptoms consistent with a disc lesion on 16 

April 2019. That opinion is shared by all medical practitioners in the case. There is 

no suggestion that the applicant had back symptoms prior to his work for the 

respondent. Thus, the chronology of the development of back symptoms is largely 

consistent with the applicant’s allegations of injury. 

80. Many of the inconsistencies in the evidence essentially go to the reliability of the 

applicant’s evidence. I am reluctant to find that the whole of the applicant’s evidence 

is unreliable in the circumstances that I have discussed above. I doubt that the 

evidence taken as a whole is enough to comprehensively impugn the applicant’s 

credit. It is plausible that the applicant’s assertion in his claim form that he was 

unaware of his entitlement to compensation until a conversation with a friend may 

account for his failure to report back injury promptly to his employer and to his doctor. 

81. The inconsistencies may have provided a basis to cross-examine the applicant 

on his credit, but no application was made for cross examination. I do not suggest 

that cross-examination is a necessary pre-requisite for an adverse finding on credit. 

Generally, an applicant will be expected to deal with inconsistencies in writing. But 

in some cases, where the evidence on an issue going to credit is ambiguous, it may 

be difficult to make an adverse finding, in the absence of cross-examination… 

83. In those circumstances, one can accept that the applicant suffered a lesion to his 

lumbar (spine) as a result of painting work, which undoubtedly involved mixing 

painting including lifting paint containers from time to time, on and before 15 April 

2019. I appreciate that the history recorded by Dr Nosir is different to that recorded 

by Dr Vote, who relied on “repetitive” lifting of paint containers as a cause of injury. 

But it is reasonably close to the evidence contained in the applicant’s claim form and, 

in my opinion, it is a more likely account of what occurred on 26 March and 15 April 

2019. 

The Arbitrator held that the evidence regarding incapacity was “equally sparse”. He stated: 

87. Doing the best I can on slender evidence, I have reached the conclusion on the 

balance of probabilities that the applicant had no current earning capacity from 16 

April 2019 to 14 October 2019. Thereafter, he was able to perform light to moderate 

physical work, which did not involve heavy lifting and repetitive bending. He has not 

proven that he had no earning capacity after that date. 

88. The applicant is a presentable young man. He told me at the conciliation 

conference that his oral English was reasonable. There is, therefore, no reason why 

he should not be able to perform light courier work or light unskilled factory work. I 

am aware that the applicant may not quickly obtain such work. But there are clearly 

jobs that are within his capacity available in the labour market. I accept that the only 

work available to the applicant would be of a menial kind that paid the minimum 

wage. 

89. Accordingly, I find that at all material times the applicant’s PIAWE was the sum 

of $1,520. From 16 April 2019 until 13 October 2019, the applicant had no current 

earning capacity. From 14 October 2019, he was able to earn the sum of $740.80 a 

week i.e. the minimum wage at that time. 
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Accordingly, the Arbitrator entered awards of weekly compensation under ss 36 and 37 

WCA and  s 60 expenses. He granted the parties liberty to apply with respect to his 

calculations. 

Stop Press:  

The insurer has lodged an appeal against the decision in S L Hill and Associates 

Pty Ltd (de-registered) v Hill in the Court of Appeal. WIRO will report on the 

outcome of the appeal in due course. 

.…………………………………………………………………………………………… 

FROM THE ACTING WIRO 

If you wish to discuss any scheme issues or operational concerns of the WIRO office, I 

invite you to contact my office in the first instance.  

Phil Jedlin 


