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WCC – Presidential Decisions 

Alleged factual error – Raulston v Toll Pty Ltd applied – Duty to give reasons 

Sydney Trains v Ali-Ahmad [2020] NSWWCCPD 4 – Deputy President Snell – 

29/01/2020 

The worker commenced employment with the appellant in 1977 and accepted a voluntary 

redundancy on 30/10/2015. He alleged that his supervisor belittled him and made 

unsubstantiated allegations against him, which caused him to become increasingly anxious 

from early 2014. He also suffered from kidney problems and had numerous surgeries for 

kidney stones. He was unfit for work from 2/07/2015 to 30/11/2015 and claimed 

compensation, but the appellant disputed the claim under ss 4, 9A, 11A, 33 and 66 WCA.  

The worker filed an ARD, which claimed weekly payments, s 60 expenses and 

compensation under s 66 WCA for 17% WPI permanent psychological impairment. 

However, on 30/11/2018, the respondent conceded that the worker suffered a 

psychological injury on 30/11/2015 (deemed date) and it withdrew its s 11A defence. The 

Arbitrator remitted the s 66 dispute to the Registrar for referral to an AMS. 

On 5/02/2019, Dr Hong issued a MAC, which assessed 8% WPI. The worker attempted to 

appeal against the MAC, but a Delegate of the Registrar determined that a ground of 

appeal was not made out and the appeal did not proceed.  

Arbitrator Wynyard conducted a conciliation and arbitration on 3/06/2019 and 7/06/2019, 

during which the weekly payments claim was restricted to a closed period from 16/11/2015 

to 16/11/2016 due to the operation of s 52 WCA.  
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On 9/07/2019, the Arbitrator issued a COD, which awarded the worker weekly payments 

under s 36 WCA from 16/11/2015 to 15/02/2016 and from 16/02/2016 to 16/11/2016 under 

s 37 WCA. He also made a general order for payment of s 60 expenses. His statement of 

reasons indicated that he had to accept the evidence of Dr Rastogi in relation to the issue 

of work capacity as there was no relevant evidence from the respondent. 

The appellant appealed against the award of weekly payments and alleged that the 

Arbitrator erred: (1) by finding that the worker had no current work capacity (2) by failing to 

find that between 16/11/2015 and 16/11/2016, the worker had current work capacity (3) 

 by accepting the opinion of Dr Rastogi when her opinion had been undermined by the 

surveillance evidence (4) by failing to give appropriate weight to the surveillance evidence 

and (5) at law, by not giving sufficient weight to the evidence that the renal problems (and 

not psychological problems) caused the worker to have no current work capacity during 

the period claimed.  

Deputy President Snell determined the appeal on the papers. He noted that the Arbitrator 

discussed the available evidence in some detail, including the opinions expressed by the 

treating and qualified doctors and psychologists and noted that the AMS observed that the 

worker was functioning at a higher level than he was when he was assessed by Dr Rastogi 

and that he had access to the surveillance evidence and felt that it was consistent with the 

history that he took. In relation to “employability”. With respect to “employability”, the AMS 

described the worker as “severely dysfunctional” due to his psychiatric symptoms and said 

that he had poor adaptability. 

The appellant argued that the Arbitrator should have found that the worker had some 

capacity to earn and that he was fit for full duties with a different employer, including work 

as a parts finder or console operator, and was able to earn a significant income. It relied 

upon the decision in Wollongong Nursing Home Pty Ltd v Dewar [2014] NSWWCCPD 55. 

However, the worker argued that the appellant had no evidence regarding his work 

capacity and Dr Rastogi opined that he would only be fit for part-time work in a sedentary 

role from 17/11/2016.  

Snell DP noted that the Arbitrator correctly held that the evidence was scant as there were 

no medical certificates and only Dr Rastogi’s report dated 17 November 2016 addressed 

the issue of work capacity. Regarding the nature of the appeal process under s 352 WIMA, 

he discussed the principles set out by Roche DP in Raulston v Toll Pty Ltd [2011] 

NSWWCCPD 25, which have been consistently applied in the Commission, as follows:  

(a)  An Arbitrator, though not basing his or her findings on credit, may have preferred one 

view of the primary facts to another as being more probable. Such a finding may only 

be disturbed by a Presidential member if ‘other probabilities so outweigh that chosen 

by the [Arbitrator] that it can be said that his [or her] conclusion was wrong’. 

(b)  Having found the primary facts, the Arbitrator may draw a particular inference from 

them. Even here the ‘fact of the [Arbitrator’s] decision must be displaced’. It is not 

enough that the Presidential member would have drawn a different inference. It must 

be shown that the Arbitrator was wrong. 

(c)  It may be shown that an Arbitrator was wrong ‘by showing that material facts have 

been overlooked, or given undue or too little weight in deciding the inference to be 

drawn or the available inference in the opposite sense to that chosen by the 

[Arbitrator] is so preponderant in the opinion of the appellate court that the 

[Arbitrator’s] decision is wrong. 
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Snell DP also noted that Roche DP cited the following passage from Branir Pty Ltd v 

Owston Nominees (No 2) Pty Ltd [2001] FCA 1833: 

… in that process of considering the facts for itself and giving weight to the views of, 

and advantages held by, the trial judge, if a choice arises between conclusions 

equally open and finely balanced and where there is, or can be, no preponderance 

of view, the conclusion of error is not necessarily arrived at merely because of a 

preference of view of the appeal court for some fact or facts contrary to the view 

reached by the trial judge. 

Further, in Northern NSW Local Health Network v Heggie [2013] NSWCA 255 Sackville 

AJA said: 

A fortiori, if a statutory right of appeal requires a demonstration that the decision 

appealed against was affected by error, the appellate tribunal is not entitled to 

interfere with the decision on the ground that it thinks that a different outcome is 

preferable: see Norbis v Norbis [1986] HCA 17; 161 CLR 513, at 518-519. 

Snell DP rejected grounds (1) and (2). He noted that the parties’ arguments raised two 

separate issues, namely the significance of the renal symptoms and treatment and the 

evidence regarding incapacity, which he discussed as follows. 

In relation to the renal symptoms and treatment, Snell DP held that there is no doubt that 

the worker suffered from problems including kidney stones, which required a considerable 

amount of treatment. The appellant argued that the Arbitrator did not accord that evidence 

sufficient weight, but it did not otherwise identify the alleged error or how it affected the 

decision. The weight to be afforded to evidence is ordinarily a matter for the Arbitrator, as 

Beazley JA (as her Excellency then was) stated in Shellharbour City Council v Rigby [2006] 

NSWCA 308: 

Questions of the weight of evidence are peculiarly matters within the province of the 

trial judge, unless it can be said that a finding was so against the weight of evidence 

that some error must have been involved. 

Snell DP noted that the issues before the Arbitrator were whether the incapacity resulted 

from the psychological injury, and if so, whether the worker had current work capacity or 

no current work capacity during the period claimed. The appellant did not identify any 

specific finding regarding the renal issues that is so against the weight of the evidence that 

some error must have been involved and no error was made out.  

Snell DP observed that the appellant may be adverting to a line of authority that permitted 

the discretionary reduction of an award of weekly payments, where there was partial 

incapacity, if the worker’s ability to exercise their earning capacity would have been 

adversely affected by an unrelated incapacity or other factor (for example compulsory 

retirement, other illness, imprisonment). The authorities were based on a discretion in s 40 

WCA, but this discretion was removed by the Workers Compensation Legislation 

Amendment Act 2012. 

In relation to incapacity and the surveillance evidence, Snell DP noted that the appellant 

did not identify any specific error, but argued that the only supporting medical evidence 

was from Dr Rastogi, whose opinion was undermined by the surveillance evidence and 

there should have been a finding that the worker had current work capacity during the 

period claimed. He rejected that argument and stated, relevantly: 

53. …The Arbitrator made a point of commenting on the need for caution. Whatever 

misgivings the Arbitrator may have had about the presentation in the surveillance, 

these did not persuade the Arbitrator that he should do other than deal with the issue 

of incapacity by reference to the medical evidence, particularly Dr Rastogi. 
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54. Dr Hong, a psychiatrist, was the only doctor who commented on the surveillance 

material. He thought it consistent with the history the respondent had given to him. 

Relying on that history, and with an awareness of the surveillance, Dr Hong gave an 

assessment of the respondent’s employability that described him as “severely 

dysfunctional”. Dr Hong’s view was framed in terms appropriate to a PIRS 

assessment, rather than being in terms of whether there was ‘current work capacity’. 

This was consistent with the basis on which Dr Hong was conducting his 

assessment. Dr Hong’s assessment was consistent with a severe restriction on the 

respondent’s capacity for employment. It was consistent with Dr Rastogi’s earlier 

assessment, around the end of the closed period, that the respondent was not fit to 

work in any capacity. In the relevant PIRS category Dr Rastogi, in her assessment 

of 17 November 2016, rated the respondent at “3”, a lower figure than the rating of 

“4” given by Dr Hong on 5 February 2019. 

Accordingly, it was open to the Arbitrator to accept Dr Rastogi’s opinion and there was no 

appealable error. 

Snell DP rejected ground (3) and he held that no medical evidence before the Arbitrator 

supported the appellant’s argument that Dr Rastogi’s reports were deprived of weight due 

to the surveillance material. 

Snell DP rejected ground (4) for the same reasons as grounds (1) and (2). 

Snell DP also rejected ground (5). He held that the appellant failed to identify a specific 

error in how the Arbitrator dealt with the evidence about the renal symptoms and the 

Arbitrator was not required to decide whether an incapacity resulted from those problems.  

Accordingly, Snell DP confirmed the COD.  

WCC – Medical Appeal Decisions 

Demonstrable error – liability determined by an Arbitrator but the AMS’ reasons 

appeared to reject any causal connection between the subject injury and the 

consequential condition – Jaffarie v Quality Castings Pty Ltd & Bindah v Carter Holt 

Harvey Wood Products Australia Pty Ltd referred to – MAC set aside 

Cerkic v Express Transport & Packaging Pty Ltd [2020] NSWWCCMA 10 – Arbitrator 

Dalley, Dr M Burns & Dr J B Stephenson – 23 January 2020 

On 2/06/2003, the appellant injured her lumbar spine at work. In February 2007, the parties 

entered into a complying agreement for 11% WPI (lumbar spine) and agreed that 

impairment of the cervical spine and left shoulder were 0% WPI and that there was an 

award for the respondent regarding an alleged primary psychological injury.  

On 5/01/2018, the appellant claimed further compensation under s 66 WCA, for 5% WPI 

of the cervical spine and 10% WPI of the cardiovascular system for consequential 

hypertension. However, the respondent disputed the claim. 

The worker filed an ARD and the dispute was remitted to the Registrar for referral to an 

AMS to assess the degree of WPI of the cervical spine and cardiovascular system as a 

result of the 2003 injury. The Registrar referred the cervical spine dispute to Dr Home and 

the cardiovascular dispute to Dr Ackroyd.  

On 19/07/2019, Dr Ackroyd issued a MAC that assessed 0% WPI for the cardiovascular 

system. His reasons included: 

The injury occurred in January 2003. At that time, she was normotensive. She 

remained normotensive for the next 11 years as can be seen in the correlation of the 

BP readings from her GP notes … I think a time lag of 11 years makes the connection 

of her impairment due to hypertension (HBP) to the injury very tenuous indeed. I note 

that Dr … and Dr … opined that the HBP was the result of stress over the years. 
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Perusal of Dr …’s notes document that she had many attendances for stress, pain 

management, depression and anxiety associated with the compensation case over 

the years. I would argue that this actually indicates that her constitution was resilient 

to the effects of ‘stress’ on her blood pressure. If there was a causal relationship 

between her accident and the impairment due to HBP then it would have manifested 

at a much earlier timespan such as one-three years given the intense stress spoken 

of that almost every one of her GP visits to Dr …. As the mild hypertension only 

manifested itself, one could say somewhat reluctantly, after 11 years I think the more 

satisfactory explanation is that she is one of the 50% of people who developed what 

is called ‘essential hypertension’ in their later years. Dr … also refers to this particular 

cohort of patients in his appraisal. 

For the same reasons for lack of exercise was also in evidence from just after the 

accident through to the present day and would appear not to have affected the BP 

for 11 years. 

For these reasons any impairment due to hypertension today is not the result of a 

workplace accident nor any subsequent ‘stress’ reactions to it and is therefore not a 

rateable workplace impairment. 

On 6/08/2019, Dr Home issued a MAC that assessed 0% WPI of the cervical spine.  On 

3/09/2019, Dr Ackroyd issued an amended MAC, but he did not alter his WPI assessment.  

On 9/09/2019, the appellant appealed against the Dr Ackroyd’s MAC under s 327 (3) (d) 

WIMA. 

The MAP determined the appeal on the papers and noted that the appellant argued that 

the AMS fell into demonstrable error, because he based his assessment on a conclusion 

that there was no causal relationship between the hypertension and the workplace injury, 

and addressed the wrong issue. However, the respondent argued that the AMS found that 

there was a tenuous link and correctly assessed impairment as 0% WPI. 

The MAP held that on a fair reading of the reasons as a whole, the AMS based his 

assessment upon the absence of a causal link rather than by assessing the extent of 

impairment as the appellant presented on the day and then addressing the issue of the 

contribution of the injury to that impairment. This was a demonstrable error. 

The MAP corrected that error based upon the collated the blood pressure readings set out 

in the MAC, which accurately reflects the evidence, and 10% WPI. 

The MAP also held that the appellant was normotensive at the time of injury and that no 

deduction under s 323 WIMA was required.  

Accordingly, the MAP revoked the MAC and issued a fresh MAC that assessed 10% WPI 

with respect to the cardiovascular system.  

AMS did not err in applying a 50% deduction under s 323 WIMA due to post-traumatic 

arthritis and surgery for a prior injury 

Hart v Hays Specialist recruitment (Australia) Pty Limited [2020] NSWWCCMA 11 – 

Arbitrator Peacock, Dr B Stephenson & Dr P Harvey-Sutton – 24/01/2020 

On 4/09/2019, Dr McGroder issued a MAC, which assessed 10% WPI, comprising 4% WPI 

of the left lower extremity and 6% WPI of the right lower extremity (12% less a 50% 

deduction under s 323 WIMA). 

The appellant appealed against the assessment for the right lower extremity under ss 327 

(3) (c) and (d) WIMA. He argued that the AMS erred in applying a 50% deductible and 

engaged in an impermissible speculative exercise and merely assumed that the prior injury 

contributed to half of the total impairment. 
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The MAP determined the appeal on the papers. It held that the AMS’ role is to conduct an 

independent assessment on the day of the examination and they must bring their clinical 

expertise to bear and exercise his clinical judgment when making an assessment of 

impairment.  

The MAP held that when assessing a deductible under s 323 WIMA, the AMS can only 

make a deduction if they consider that the pre-existing condition, abnormality or injury has 

contributed to the level of permanent impairment. Where the extent of the deduction would 

be too difficult or costly to determine, it will be 1/10. In this matter, the AMS commented on 

the evidence and explained why he made a deduction of 50% under s 323 WIMA. He had 

to consider the contribution made by advanced pre-existing arthritic changes in the right 

knee to the level of permanent impairment assessed and he exercised his clinical judgment 

in doing so.  

Accordingly, the MAP found no error and confirmed the MAC. 

WCC – Arbitrator Decisions 

WCD successfully contested by the worker upon Merits Review but insurer did not 

give it effect or resume making payments - Held: (1)  Insurer is bound by the MRS’ 

Decision under s 44 (3) (g) WCA; (2) The insurer’s arguments regarding estoppel, 

alleged invalidity of the WCD and that the WCC lacked jurisdiction in the s 38 period 

are rejected – continuing weekly payments awarded 

Zugajev v Secretary, Department of Education [2020] NSWWCC 7 – Arbitrator Harris 

– 6 January 2020 

On 1/06/2015, the worker suffered a work-related psychological injury. On 12/07/2016, the 

insurer issued a dispute notice. On 13 July 2016, it made a WCD that the worker had 

current work capacity and her ability to earn in suitable employment was equal to that in 

her pre-injury role and it reduced weekly payments to $0 per week.  

The worker did not contest the WCD, but in 2017 she filed an ARD claiming continuing 

weekly payments. This dispute was resolved at teleconference. The insurer agreed to pay 

weekly compensation for a closed period (from 18/07/2016 to 12/09/2017), with an award 

for the respondent thereafter. The COD contained a notation that the parties agreed that 

as and from 12/09/2017, the worker was fit for pre-injury duties at Penrith High School.  

Accordingly, the Consent Orders were inconsistent with the existing WCD.  

In September 2017, the worker claimed compensation for an alleged aggravation as a 

result of the respondent refusing her request for a transfer. The Insurer disputed that claim. 

On 2/04/2019, the worker requested an internal review of the WCD from the insurer and 

on 18/04/2019, it affirmed its WCD and the worker then applied to the Merit Review Service 

(MRS) for a merits review.  

On 17/07/2019, MRS determined that she had no current capacity for any employment. 

However, the insurer did not give effect to MRS’ Decision and it did not resume payments.  

The worker filed an ARD that claimed continuing weekly payments from 29/01/2018 under 

s 38 WCA with respect to the injuries in 2015 and 2017. However, she withdrew the claim 

for the 2017 injury at the arbitration. 

Arbitrator Harris noted that the respondent argued that MRS’ decision is “null and void” 

and he directed the parties are to address on what power the Commission has to make 

such a declaration/finding. The parties agreed that PIAWE (after the 52-week period) was 

$1,376, subject to indexation under s 82A WCA, and he directed the parties to file written 

submissions regarding indexation of PIAWE under s 82A WCA and the Commission’s 

power to make an award of weekly payments during the s 38 period (from 1 December 

2017) that is consistent with the WCD. 
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The worker argued that the Arbitrator was bound to apply MRS’ decision as the WCD, the 

request for internal review and the application for Merit Review were made when SIRA had 

exclusive jurisdiction to review it. She referred to the Arbitrator’s decision in Grima v 

Bursons Automotive Pty Ltd [2020] NSWWCC 20, in which it was argued that the work 

capacity review process occurred during the transitional phase and jurisdiction to 

determine the matter remained with SIRA. She also referred to s 44 (3) (g) WCA, as 

preserved, which provided that the insurer was bound by MRS’ decision.  

The worker argued that the Commission retained power in the s 38 period provided that 

the decision was consistent with a WCD by the insurer. She referred to Hee v State Transit 

Authority of NSW [2019] NSWCA 175, Rawson v Coastal Management Group Pty Ltd 

[2015] NSWWCCPD 3 and Paterson v Paterson Panel Work Pty Ltd [2018] NSWWCCPD 

27.  

However, while the insurer conceded that SIRA retained jurisdiction to review the WCD 

and that the Commission was bound by the MRS decision, it argued that as MRS found 

that the incapacity arose from 2 injuries (in 2015 and 2017) and the worker only relied upon 

the 2015 injury in these proceedings, common-sense meant that “only half of the incapacity 

is payable”. It also argued that if the Commission found that the incapacity resulted from 

the 2015 injury alone, it would be inconsistent with MRS’ decision. 

The insurer conceded that MRS’ decision could only be reviewed by way of judicial review. 

However, it argued that the Arbitrator had to grapple with the substantive findings of the 

MRS “in terms of what she’s relied upon to reach the conclusion that she has and if there 

is a reason why you are unable to make an appropriate allowance in the circumstances of 

this claim…”  

The insurer also argued that MRS’ decision would only operate from 13 September 2017 

(after the end of the consent orders) to 30 November 2017 (the end of the s 37 period) and 

that the Commission could not make an award in the s 38 period. It asserted that this was 

the effect of decisions such as Lee v Bunnings [2013] NSWWCCPD 54. It maintained that 

the Commission has no power to make an award under s 38 WCA.  

The Arbitrator noted that s 44BB (3) (g) WCA relevantly provides, “recommendations made 

by the Authority are binding on the insurer and must be given effect to by the insurer.” As 

the parties agreed that this was an “existing work capacity decision” within the meaning of 

the transitional provisions to the 2018 Amendment Act, it is binding on them, subject to the 

review procedure in s 44BB and by judicial review by the Supreme Court. He held that the 

insurer should not have argued that MRS’ Decision was “null and void” as it did not seek 

judicial review by the Supreme Court and basically ignored it.  

The Arbitrator also held that there is no estoppel in a changing situation. In Abou-Haidar v 

Consolidated Wire Pty Limited (Abou-Haidar) [2010] NSWWCCPD 128, Roche DP stated: 

The last point to note (though it was not argued by Consolidated, but may be relevant 

to future claims) is that there is no estoppel in a changing situation (The Doctrine of 

Res Judicata by Spencer Bower, Turner and Handley, 3rd edn, 1996, at page 102; 

O’Donel v Commissioner for Road Transport & Tramways [1938] HCA 15; 59 CLR 

744; Dimovski; Hamersley Iron Pty Ltd v The National Competition Council [2008] 

FCA 598 at [114] to [116]; Prisk v Department of Ageing, Disability and Home Care 

(No 2) [2009] NSWWCCPD 13 at [55]). A claim for additional lump sum 

compensation is such a situation. 

The Arbitrator noted that Harrison AsJ approved Roche DP’s comments in Railcorp NSW 

v Registrar of the WCC of NSW [2013] NSWSC 231. Further, the argument that the 

Consent Orders were final is inconsistent with the High Court’s decision in O’Donel v 

Commissioner for Road Transport & Tramways  [1938] HCA 15; 59 CLR 744 and the Court 

of Appeal’s decision in Rail Services Australia v Dimovski [2004] NSWCA 267.  
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In any event, the issue of whether the worker’s current work capacity continued indefinitely 

as and from the date of the Consent Orders must be examined in light of the evidence after 

that date and the evidence of the changing situation was adequately summarised by MRS. 

The Arbitrator also held that any suggestion of estoppel must give way to a contrary 

statutory provision and that a private law right (such as estoppel) cannot override a 

statutory entitlement.  

In Trustees for the Roman Catholic Church for the Diocese of Bathurst v Hine [2016] 

NSWCA 213 Meagher JA stated at [51], Leeming and Simpson JJA agreeing at [65]-[66] : 

The private law right constituted by the estoppel cannot prevent the operation of a 

statutory provision in such imperative terms: Chamberlain at 510; and Griffiths v 

Davies [1943] 1 KB 618 at 621. See also Spratt v Perilya Broken Hill Ltd; Spratt v 

Rowe [2016] NSWCA 192 at [46] (per Leeming JA, McColl and Gleeson JJA 

agreeing) which recognises the operation of similar medical assessment provisions 

in Pt 3.4 of the Motor Accidents Compensation Act 1999 (NSW) as abrogating a 

common law issue estoppel ‘to the extent that it would otherwise preclude a medical 

assessor from performing the tasks imposed on him or her’ by that Act. 

The Arbitrator held that the worker had a statutory entitlement when MRS issued its binding 

decision in her favour and an estoppel based on the Consent Orders could not prevent her 

from obtaining her statutory entitlements. He also observed that the insurer’s assertions 

that the review process was “unfair” and that it was “prejudiced” by the delay in the worker 

requesting a review of its WCD ignored the fact that the legislation permitted the worker to 

challenge the WCD when and in the manner that she did. Therefore, issues of unfairness 

or prejudice do not arise.  

The Arbitrator held that the relevant test is whether an incapacity results from injury and it 

is basic principle that the injury does not have to be the sole cause of the incapacity. In 

Calman v Commissioner of Police (Calman) [1999] HCA 60; (1999) ALR 91 the High Court 

stated: 

39. Whether incapacity results from injury is a question of fact. Upon the findings in 

this case, however, the answer to that question could admit of only one answer. As 

a matter of law, the Tribunal was bound to find that the incapacity of the appellant 

resulted from injury within the meaning of s 33 of the Workers Compensation Act. 

Although the incapacity would not have arisen but for the appellant being told that he 

was to be transferred, there would have been no incapacity but for the existence of 

his underlying anxiety disorder. The incident, which was the immediate cause of his 

incapacity, merely exacerbated the underlying anxiety disorder which continued to 

exist, notwithstanding that immediately before the incident it manifested no 

symptoms. In those circumstances, the injury was a contributing cause to the 

incapacity. As Jordan CJ pointed out in Salisbury v Australian Iron and Steel Ltd : 

It is not necessary that the employment injury should be the sole cause of 

disability. It is sufficient if it is a contributing cause. It may be the catalyst which 

precipitates disability in a medium of disease. But when the stage is reached 

at which the employment injury ceases to produce effects and could therefore 

no longer be a contributing cause to any incapacity which may then exist, the 

right to compensation ceases. 

40. In the present case, the underlying anxiety disorder continued and was capable 

of producing serious effects if exacerbated or aggravated, as the Tribunal's findings 

showed. That being so, the Tribunal was bound to find as a matter of law that the 

appellant's incapacity resulted from injury within the meaning of s 33 of the Workers 

Compensation Act. 
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The Arbitrator noted that in McCarthy v Department of Corrective Services [2010] 

NSWWCCPD 27, Roche DP referred to Calman and stated: 

It is trite law that a loss can result from more than one cause (ACQ Pty Ltd v Cook 

[2009] HCA 28 at [25] and [27]; [2009] HCA 28; (2009) 83 ALJR 986). The authority 

of Calman is also instructive on this issue. The Court held (at [38], excluding 

footnotes): 

…It has long been settled that incapacity may result from an injury for the 

purposes of workers’ compensation legislation even though the incapacity is 

also the product of other - even later - causes. Indeed, death or incapacity may 

result from a work injury even though the death or incapacity also results from 

a later, non-employment cause. Thus, in Conkey & Sons Ltd v Miller, Barwick 

CJ, with whose judgment Gibbs, Stephen, Jacobs and Murphy JJ agreed, held 

that it was open to the Workers’ Compensation Commission to find from the 

medical evidence in that case that the death by reason of myocardial infarction 

when it did ultimately occur, ‘resulted’ from the work-caused injury of the first 

infarction, even if it could not be said that the final infarction was itself caused 

by work-caused injury. 

The MRS correctly applied the principles in Calman and the medical evidence established 

that the effects of the 2015 injury were ongoing when the consent orders were issued and 

that the injury was aggravated by an incident in September 2017. The only available and 

proper conclusion from those findings is that the lack of capacity after that time resulted 

from the injury, even if it also resulted from another cause.  

In any event, the insurer’s arguments regarding the Commission’s power to award 

compensation during the s 38 period is contrary to the Court of Appeal’s decision in 

Sabanayagam v St George Bank Ltd [2016] NSWCA 145, in which Sackville AJA stated 

(Beazley P agreeing): 

127. The Worker’s Application to the Commission in the present case was made 

pursuant to s 288 of the WIM Act. The controversy the Worker sought to have 

determined by the Commission in May 2015 was her claim to be entitled to weekly 

compensation payments after the second entitlement period expired. She was 

entitled to compensation after the expiry of that period if she satisfied the 

requirements of s 38 (2) or s 38 (3) of the WIM Act. The Insurer asserted that the 

Worker was not entitled to a continuation of weekly compensation payments, while 

the Worker claimed that the Insurer should have assessed her as satisfying the 

statutory requirements for a continuation of the payments. The controversy between 

the parties arose under the WC Act and, subject to the operation of s 43 (1) and (3) 

of the WC Act, was within the jurisdiction of the Commission to determine. 

128. It follows that if s 43 (1) and (3) are put to one side, the Commission would have 

jurisdiction to settle the controversy between the Worker and the Insurer 

(representing the Bank). For example, the Commission would have jurisdiction to 

evaluate the medical evidence relied on by the Insurer in order to determine whether 

the Worker was capable of returning to her pre-injury employment. Similarly, the 

Commission would have jurisdiction to determine whether the Insurer had 

misconstrued the legislation, thereby causing it to make an erroneous decision. 

The Arbitrator also noted that in Lee, Keating P found that an entitlement to compensation 

under s 38 WCA must be assessed by the insurer and that the insurer had not conducted 

a work capacity assessment after the second entitlement period expired. Keating P held 

that in those circumstances, the Arbitrator erred by finding that the worker had no ongoing 

entitlement to weekly compensation, as those rights had not been determined, and the 

Arbitrator should have declined to make any order in respect of the s 38 period.  
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However, the Arbitrator felt that Keating P did not decide the question of whether the 

Commission had power to make orders “not inconsistent with a work capacity decision” 

within the meaning of s 43 (3) WCA.  

In Rawson, Roche DP noted that the insurer had made a WCD decision to the effect that 

the worker was “not entitled to be paid” during the relevant period. Further, in Inghams 

Enterprises Pty Ltd v Sok [2014] NSWCA 217, the appellant disputed the Commission’s 

power to make an award under s 37 WCA and argued that the “Commission had no 

jurisdiction to make determinations as to weekly compensation from 1 January 2013 … 

based on the withdrawal of jurisdiction by s 43 (3)”. Basten JA (with whom Barrett JA and 

Sackville AJA agreed) rejected that argument and accepted WorkCover’s submissions, as 

follows: 

(a) “any dispute about a work capacity decision” in s 43 (3) does not mean “any 

dispute about a matter of a kind which may be the subject of a work capacity 

decision”; 

(b) The second limb of subs 43 (3) operates only where a work capacity decision has 

been made; 

(c) Both limbs of subs 43 (3) assume that a work capacity decision has been made; 

(d) “S 44 (5) purports to remove the power of the Commission to make a decision in 

proceedings concerning a dispute about weekly payments while a work capacity 

decision (which must have been made) is the subject of a review.” 

The Arbitrator held that the decisions in Lee and Rawson depended on a finding that the 

insurer had either not conducted a work capacity assessment (Lee) or that the worker 

sought an order that is inconsistent with a WCD (Rawson). In those situations, the 

Commission has no power to make an order during the s 38 period, but it otherwise has 

power to make an order in the s 38 period subject to ss 43 (1) and (3) WCA.  

The Arbitrator awarded the worker weekly compensation during the s 38 period consistent 

with MRS’ decision, including provision for indexation under s 82A WCA,  and he concluded 

that the insurer’s position was inappropriate as it blatantly disregarded the binding MRS’ 

decision.  

Application for reconsideration under s 378 WIMA refused 

BK v State of New South Wales [2020] NSWWCC 25 – Arbitrator Harris – 23 January 

2020 

The respondent issued WCD’s dated 12 July 2019 and 3 September 2019. The worker 

filed an ARD and on 28 October 2019, consent orders issued. The ARD was discontinued 

and the respondent withdrew its WCD’s and agreed to make voluntary payments based on 

PIAWE of $1,543.31, with credit for payments made. The worker then applied for 

reconsideration and rescission of the COD under s 378 WIMA.  

Arbitrator Harris noted that the application for reconsideration was based on matters that 

arose after the date of the COD, including a further WCD made by the insurer on 8 January 

2020. He noted that on 11 December 2019, the worker requested a review of the insurer’s 

calculation of PIAWE and on 8 January 2020, the insurer responded under ss 43 (1) and 

44BB WCA. The decision indicates that it would take effect on 21 April 2020.  

The Arbitrator refused the application for reconsideration under s 378 WIMA and he 

described the application as misguided. He stated that the correspondence clearly 

indicates that the worker was aware that insurer’s decision on PIAWE could be reviewed 

at any time. The withdrawal of the previous WCD’s was the basis of the Consent Orders 

and there was no logical reason to reinstate the proceedings to enable a contest on 

decisions that the Insurer had withdrawn. 
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The Arbitrator concluded that the worker is entitled to contest the Insurer’s WCD and the 

determination of such a dispute is not assisted by revisiting the previous litigation that did 

not deal with that WCD. Accordingly, he dismissed the application.  

COD reconsidered – worker entitled to a WPI assessment that combined an 

assessment under a MAC with an assessment under a previous complying 

agreement – Rail Services Australia v Dimovski applied – Commission has power to 

do issue a combined WPI following the repeal of s 65 (3) WCA – Etherton v ISS 

Property Services Pty Ltd applied – Further COD issued 

Woods v Hills Grammar School [2020] NSWWCC 26 – Arbitrator Harris – 29 January 

2020 

The worker suffered injuries at work on 8 November 2004 and 1 March 2005. In 2007, he 

filed an ARD claiming compensation under s 66 WCA. Dr Rosenthal issued MAC’s on 13 

February 2007 and 1 May 2007, which assessed 5% WPI for the cervical spine as a result 

of the 2004 injury. On 15 June 2007, the Commission issued a COD – Consent Orders 

based upon the MAC.  

On 9 November 2010, the insurer placed a settlement offer under s 66 WCA for 4% WPI, 

with respect an injury to the occipital nerve in 2005. On 1 December 2010, the parties 

entered into a Complying Agreement.  

In 2019, the worker made a further claim under s 66 WCA for both injuries, but the insurer 

disputed the claim. The worker filed an ARD that pleaded both injuries, but it did not claim 

compensation under s 66 WCA for the cervical spine, he did not disclose the complying 

agreement and he did not request a combined WPI assessment. 

On 7 November 2019, Dr Anderson issued a further MAC, which assessed 5% WPI for the 

cervical spine with respect to the 2004 injury and 18% WPI with respect to the 2005 injury, 

comprising 7% WPI (lumbar spine), 6% WIP (right upper extremity), 6% WPI (left upper 

extremity) and 0% WPI (right lower extremity). 

Neither party appealed against the MAC and on 2 December 2019, Arbitrator Wright issued 

a COD, which determined that the worker had suffered no further loss as a result of the 

2004 injury and awarded her worker compensation under s 66 WCA for the 2005 injury. 

On 13 December 2019, the worker applied for reconsideration of the COD and an order 

combining the assessments in the MAC with that in the previous complying agreement. 

However, the respondent opposed the application. 

Arbitrator Harris noted that the worker conceded that she had previously been awarded 

1% for the effects on the ADLs and as the assessment of 18% WPI included an allowance 

of 2% for ADLs, but argued that he was entitled to a combined assessment of 20% WPI.  

The respondent argued that any occipital nerve injury would have been included in the 

assessment of 5% WPI for the cervical spine. Alternatively, it argued that the occipital nerve 

injury was not referred to the AMS and could not be aggregated with the assessments in 

the MAC as this would be “opening a can of worms”. 

The Arbitrator held that s 350 WIMA provides a general discretion to review previous 

orders. He noted that the issue of aggregation arose because the worker’s solicitors 

remained mute, did not plead the complying agreement and did not ask the Commission 

to provide or otherwise request the AMS to provide a combined assessment incorporating 

the agreed impairment of the occipital nerve until after the COD issued.  
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The Arbitrator stated that the complying agreement must be construed on an objective 

basis given the surrounding circumstances. It was poorly drafted and does not refer to the 

body parts covered by the 4% assessment. It referred to the prior agreement dated 15 

June 2007 to pay compensation for 5% for the cervical spine, with respect to the 2004 

injury. He held that it is properly construed as providing a settlement of 3% WPI for the 

occipital nerve and a further 1% WPI for ADLs. He held that the occipital nerve and cervical 

spine assessments do not overlap or relate to the same body part.  

The Arbitrator held that a consent agreement can give rise to an issue estoppel. In Rail 

Services Australia v Dimovski (Dimovski) [2004]  NSWCA 267 Handley JA held that a prior 

consent award conclusively determined the extent of permanent impairment as a result of 

injury sustained in the course of employment as at the date of the award. Hodgson JA held 

that the issue estoppel binds the parties “as to the issues actually determined, they are not 

bound in relation to any different issue”. See also the discussion by McColl JA in Habib v 

Radio 2UE Sydney Pty Ltd [2009] NSWCA 231 and Trustees for the Roman Catholic 

Church for the Diocese of Bathurst v Hine [2016] NSWCA 213.  

The Arbitrator also stated: 

43. In Bouchmouni v Bakhos Matta the Commission noted that consent orders can 

give rise to res judicata estoppels “only as to the matters that are ‘necessarily 

decided’.” Similar principles were discussed at the Presidential level in Manpower 

Pty Ltd v Harris and Hassan v Spotless Property Cleaning Services Pty Ltd. 

The Arbitrator held that the complying agreement provided that the worker had 3% WPI for 

the occipital nerve resulting from injury on 1 March 2005, and nothing in the further MAC 

was inconsistent with that agreement. The consent agreement contained in the complying 

agreement was binding on the respondent as the issue had resolved and was not 

contradicted by the findings contained in the further MAC. 

The Arbitrator held that following the repeal of s 65 (3) WCA as and from 1 January 2019, 

the Commission has power to assess permanent impairment: Etherton v ISS Properties 

Services Pty Ltd [2019] NSWWCCPD 53. Accordingly, he issued a combined assessment 

of 20% WPI as a result of the 2005 injury and awarded the worker compensation under s 

66 WCA, with credit to the respondent for compensation paid.  

.…………………………………………………………………………………………… 

FROM THE WORKERS COMPENSATION 
INDEPENDENT REVIEW OFFICER 

Dear Bulletin readers, 

My name is Simon Cohen, and I have recently been appointed as the Workers 

Compensation Independent Review Officer, starting work on 3 February 2020. 

The WIRO Bulletin aims to provide timely information to those involved in workers 

compensation in NSW about important decisions, amendments to laws and regulations 

and emerging issues.  Well informed practitioners are key to ensuring there are fewer 

unnecessary disputes, more timely solutions for injured workers and a high performing 

workers compensation system.   

Over the coming months, including at our 2020 Sydney and regional seminars, I look 

forward to meeting with many of you, and hearing your views and suggestions about our 

work.   

Kind regards, 

Simon Cohen 


