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Supreme Court of NSW Decisions  

Section 151D WCA – leave required to commence proceedings more than 3 years 

after the injury –adequacy of explanation for delay – no evidence of prejudice – fair 

and just to grant leave  

Hole v Gregory Ronald Lyons trading as Greg Lyons Building Constructions [2020] 

NSWSC 102 – Button J – 13 February 2020 

On 23/04/2013, the plaintiff was injured when he fell into a hole at work. He sued the first 

defendant under the Civil Liability Act 2002 (NSW) and sought to sue his employer, but he 

required leave under s 151D WCA because the limitation period expired on 23/04/2016.  

Button J held that there are a number of factors to be considered in determining whether 

it would be “fair and just” to grant leave such as whether the employer would be prejudiced.  

The plaintiff argued that there was no evidence of actual prejudice and that leave should 

be granted because: (1) It is necessary for his medical condition to settle and it was not 

until early 2017 that three was a clear picture as to WPI; (2) His solicitors attempted to 



WIRO Bulletin #57 Page 2 

obtain liability evidence and the respondents to their subpoenas were a little late in 

responding; (3) A Pre-filing Statement was lodged in July 2018, which “quite possibly” 

stopped the statutory clock, and the process of alternative resolution inevitably delays the 

filing of a statement of claim; (4) With the benefit of hindsight, things could perhaps have 

been done better; but (5) There were delays in obtaining medical reports, staffing changes 

within the law firm and a period in which he became exasperated and refused to co-operate 

with his lawyers.  

His Honour noted that no party was taken by surprise and there was no assertion that 

documents had been destroyed, witnesses had gone overseas, or anything of that nature. 

He stated: 

27 I think it is true that, speaking generally, the longer things take, the more memories 

fade, and the less precise evidence must be. But without descending to a level of 

detail, I believe it has been perfectly clear to all of the entities involved– ever since 

the date of the accident – that it would be quite possible that there would be a litigious 

dispute. And certainly the evidence shows that, from a period early in 2014, the 

insurer of the second defendant was making investigations about what had 

happened, why it had happened, how it had happened, and who might be to blame 

for it. 

Accordingly, his Honour granted the plaintiff leave, but ordered that he pay the employer’s 

costs of the Notice of Motion upon the conclusion of the proceedings. 

WCC – Presidential Decisions 

Appeal from an interlocutory decision – adequacy of reasons – leave to appeal 

granted  - appeal allowed & COD revoked 

Secretary, Department of Education v Balhatchet [2020] NSWWCCPD 5 – Deputy 

President Wood – 6 February 2020 

The worker alleged that she suffered multiple work-related injuries to her back, both knees, 

right hip and numbness and tingling in her hands. She filed an ARD that pleaded injuries 

on 5/12/2006, 15/08/2007, 30/04/2012, 25/02/2013 and 28/08/2013, or in the alternative, 

“nature and conditions of employment” and claimed continuing weekly payments from 

30/12/2013 under s 37 WCA and compensation under s 66 WCA for 40% WPI.  

Arbitrator Edwards conducted an arbitration over 2 days in July 2019. The worker argued 

that her injuries either constituted a disease of gradual process under s 4 (b) WCA and/or 

resulted from the nature and conditions of employment, or were separate injuries that could 

be aggregated for the purposes of the assessment of WPI. The appellant conceded that 

the worker suffered multiple injuries to her back and knees (some not being pleaded) but 

argued that these should be separately assessed for WPI. 

The Arbitrator determined that the impairments of the back and both knees resulted from 

the same injury and should be assessed together. He remitted the dispute to the Registrar 

for referral to an AMS, awarded weekly payments under s 37 WCA (no current work 

capacity) and entered an award for the respondent for s 60 expenses. 

The appellant appealed against the Arbitrator’s determination and award of weekly 

payments. 

Deputy President Wood determined the appeal on the papers.  

The worker argued that the leave to appeal was required under s 352 (3A) WIMA because 

the order remitting the matter to the Registrar was “interlocutory” and leave should be 

refused, because: (1) it would be against the public interest in finality of litigation; (2) the 

appellant did not seek leave at the outset and has advanced no basis for the granting of 

leave; and (3) the proposed appeal has no merit and the appeal should be struck out.  
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However, the appellant argued that the award of weekly payments was “final and binding” 

and that the dispute about whether the impairments of the lumbar spine and knees resulted 

from the same injury (and could be assessed together for WPI) was finally determined.  

The appellant also argued that s 352 (3A) WIMA should be construed so as not exclude 

appeals from a COD that finally determines the rights of the parties even if one of the orders 

is interlocutory. This promotes the purpose or object of the Act (as per s 35 of the 

Interpretation Act 1987), which is to deter appeals from orders in circumstances where it 

would detract from the efficient resolution of a dispute. However, if that construction is 

rejected, it argued that the appeal is competent with respect to the award of weekly 

payments and determining grounds (1) and (2) of the appeal is desirable for the proper 

and effective determination of the dispute.  

Wood DP quoted the decision of Gibbs J (as his Honour then was) in Licul v Corney [1976] 

HCA 6 (Licul) (footnotes omitted): 

The distinction between final and interlocutory judgments is not always easy to draw 

and there has been disagreement as to the test by which the question whether a 

judgment is final or interlocutory is to be determined. One view - which was preferred 

by the Court of Appeal in Salter Rex and Co v Ghosh - is that the test depends on 

the nature of the application made to the Court. The other view which, since Hall v 

Nominal Defendant, should, I think, be regarded as established in Australia, depends 

on the nature of the order made; the test is: Does the judgment or order, as made, 

finally dispose of the rights of the parties?”  

Wood DP held that the Arbitrator’s determination was interlocutory because it did not have 

the effect of allowing or excluding the worker’s entitlement to compensation. She stated 

that the public interest in the finality of litigation has little impact where the decision has 

otherwise been appealed. She granted leave under s 352 (3A) WIMA because: (1) Weekly 

payments were awarded and that is the subject of the appeal; (2) If leave was refused, the 

matter would require assessment by an AMS, a MAC and the issue of a COD, before the 

appellant could appeal the decision, which would result in a significant delay in the 

resolution of the proceedings; (3) Failure to grant leave would result in additional expenses 

in bringing a separate appeal; and (4) if the appeal eventually succeeded, that outcome 

would require a further referral to an AMS, a new MAC and a new COD, which would incur 

further expense and be a wasteful use of resources.  

Ground (1) – The Arbitrator gave inadequate reasons for finding that the impairments of 

the knees and back resulted from the same pathology and could therefore be aggregated 

Wood DP upheld this ground. She noted that the Arbitrator rejected the allegations of injury 

as a result of the nature and conditions of employment and “disease” under s 4 (b) (ii) WCA 

and held that the worker suffered a number of personal injuries at work. These commenced 

in December 2006 and included August 2013, and his findings were not challenged on 

appeal. The Arbitrator was not referred to s 322 (3) WIMA and he did not consider this, but 

he referred to the decision in Edmed and held that the degenerative pathology at the L4/5 

and L5/S1 levels and the osteoarthritis in both knees, which was aggravated by a number 

of falls, was the same pathology resulting from the same injury.  

Wood DP held that while an Arbitrator is not required to provide lengthy reasons, they must 

give sufficient reasons to show the process that was followed to arrive at their conclusions. 

In this case, there were distinct pathologies associated with each body part and the issue 

between the parties was critical, but the reasoning process did not explain or did not 

adequately explain the Arbitrator’s conclusion. The extent and content of the reasons 

depends on the issues for consideration, but it is essential to expose the reasoning on a 

critical point. The Arbitrator is required to do justice to the issues posed by the parties. 
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Ground (2) - There was no evidence, or no adequate evidence to support the finding that 

the impairments of the knees and back resulted from the same pathology and could 

therefore be aggregated  

Wood DP revoked the Arbitrator’s finding that the pathology in each knee and the lumbar 

spine is “the same” in accordance with s 322 (2) WIMA. However, she declined to further 

consider this ground as the matter was to be remitted to another Arbitrator.  

Ground (3) - There was no evidence that it had agreed that the worker had no current work 

capacity, so that the Arbitrator was required to satisfy himself about the worker’s capacity 

and he failed to do so. 

Wood DP also upheld this ground and noted that the transcript did not indicate any 

agreement or concession by the appellant regarding work capacity. She accepted that 

there was a dispute regarding weekly payments that required determination and it was 

incumbent upon the Arbitrator to refer to the evidence and provide a legislative basis for 

finding that the worker had no current work capacity. 

Wood DP revoked the COD and remitted the matter to an different Arbitrator for 

determination. She concluded that the manner in which the worker’s case was pleaded 

and presented was “totally inadequate”.  

Monetary threshold to appeal under s 352 (3) WIMA – distinction between an injury 

(defined in s 4 WCA) and a condition that arises as a consequence of an injury 

Seif v Secretary, Department of Family and Community Services [2020] NSWWCCPD 

6 – Deputy President Wood – 6 February 2020 

The appellant claimed expenses under s 60 WCA for: (1) Frank injuries to the right knee 

on 8/01/2008 and 1/03/2010; (2) A frank injury to the left knee on 13/10/2014; (3) A frank 

injury to the right shoulder on 25/05/2015; (4) A condition in the left shoulder as a result of 

the right shoulder injury; (5) Increased symptoms in the right knee as a result of the left 

knee injury; (6) Low back symptoms as a result of altered gait due to the left knee injury; 

and (7) A frank injury to the back on 23/02/2019, a result of the left knee giving way. He 

had a past history of injuries to his right ankle and left knee in/about 1988/9, while employed 

by Qantas, for which he underwent 2 Arthroscopies and received compensation. However, 

he asserted that he made a good recovery and was not having any treatment when he 

commenced employment with the respondent. He also suffered an injury to his right knee 

while visiting his wife in hospital, but investigations indicated no change in pathology. 

On 17/10/2018, the respondent disputed liability for injuries to: (1) The right knee and low 

back and/or a consequential condition in the right knee and low back as a result of the left 

knee injury; (2) The alleged left shoulder injury; and (3) A consequential condition in the 

right shoulder. It also disputed the liability for treatment under ss 59A and 60 WCA. 

However, at conciliation the respondent accepted liability for the right knee injury.  

Arbitrator Perry conducted an arbitration on 5/06/2019. On 4/07/2019, he issued a COD 

and SOR, which entered an award for the respondent with respect to the injury to the left 

shoulder and determined that the appellant suffered a consequential condition in his low 

back as a result of the left knee injury. He made a general order under s 60 WCA.  

The appellant appealed against the left shoulder determination and asserted that the 

Arbitrator erred: (1) By applying the wrong test in determining the issue of whether he 

suffered a consequential condition in the left arm as a result of the right arm injury; (2) By 

requiring him to establish that he suffered an injury to his left arm under s 4 WCA;  (3) By 

requiring him to establish some identifiable pathology in order to prove that he suffered a 

consequential condition; and (4) By failing to find that the presence of left shoulder 

symptoms could constitute a compensable condition. 
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Deputy President Wood determined the appeal on the basis that there was a single 

complaint, namely that the Arbitrator erred by requiring the appellant to establish matters 

relevant to an injury under s 4 WCA and not what is required to establish a consequential 

condition. However, the respondent disputed that the monetary threshold under s 352 (3) 

WIMA was satisfied and the appellant sought to rely upon fresh evidence. 

With respect to the fresh evidence, Wood DP stated that s 352 (6) WIMA requires that 

either: (a) the evidence was not available to the appellant or could not reasonably have 

been obtained before the proceedings at first instance, or (b) the failure to grant leave 

would cause substantial injustice in the case. However, as the “fresh evidence” pre-dated 

the arbitration, the first limb of s 352 (6) WIMA was not satisfied. She therefore considered 

whether a failure to grant leave would cause substantial injustice in the case and stated: 

37. …The appellant refers to ongoing treatment for his left shoulder, for which 

treatment expenses are incurred. The treatment post-dates the Arbitrator’s decision. 

The need for the statement has arisen because the respondent has put in issue the 

threshold for the appeal. The respondent does not object to the admission of this 

further evidence. The document tends to show that the amount of compensation at 

issue on the appeal exceeds the $5,000 monetary threshold…  

Wood DP admitted the further evidence as the Arbitrator was asked to make a “general 

order” under s 60 WCA and it has long been accepted that it is appropriate for the 

Commission to make a “general order,” but that the legal effect of such an order is limited 

because it has not made a determination under s 60 (1) WCA that the treatment expenses 

are “reasonably necessary” as a result of the injury.  She held that the decisions of Snell 

ADP in Olympic Fencing (NSW) Pty Limited v Crossley and Keating P in Popovic are 

authority that ongoing expenses can be included when calculating the appeal threshold.  

Wood DP held that for a s 4 injury to be established, there must be some sudden and 

ascertainable or dramatic physiological change or disturbance of the normal physiological 

state. However, the issue in this matter was whether the need for medical treatment to the 

left shoulder resulted from the injury to the right shoulder. That distinction has been 

considered in Presidential decisions including Moon v Conmah Pty Ltd  [2009] 

NSWWCCPD 134 (Moon) and Kumar v Royal Comfort Bedding Pty Ltd [2012] 

NSWWCCPD 8 (Kumar). She noted that the Arbitrator considered that the absence of, and 

delay in, reports of left shoulder symptoms weighed against the appellant, but did not 

explain why this was relevant. It would have been relevant if he was determining the 

question of injury, but in the case of an allegation of a consequential condition, the lapse 

of time is not always adverse to the worker’s case. As Basten JA observed in State of New 

South Wales v Bishop  [2014] NSWCA 354 (Bishop): 

20. In the present case, the question of causation was purely a question of fact for 

the arbitrator. How other courts have dealt with such questions on their own facts will 

not provide precedents, because they are not statements of legal principle. The 

statement from Kooragang that ‘the mere passage of time ... is not determinative’ is 

not a legal principle, nor does it give helpful guidance in the present case. The mere 

passage of time may in some circumstances be determinative; in other 

circumstances it may be irrelevant.  

In Bishop, Emmett JA also made the following observation: 

68. In dealing with the second basis of the Arbitrator’s determination, being the 

absence of record of complaint by Ms Bishop of her leg giving way, the Presidential 

Member observed that a great deal of emphasis had been placed on the undisputed 

absence of any record of such a complaint. He said that the Arbitrator appeared to 

have accepted that that absence was relevant to the deliberation as to causation, but 

that it was not apparent from the Arbitrator's reasons why such absence of complaint 

was relevant to that issue. 
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Accordingly, Wood DP revoked paragraph 2 of the COD and remitted the matter to another 

Arbitrator to determine whether the left shoulder condition resulted from the injury to the 

right shoulder on 5/05/2015.  

Nature of error required on appeal 

Cruceanu v Vix Technology (Australia) Limited [2020] NSWWCCPD 7 – President 

Judge Phillips – 11 February 2020 

On 10/04/2012, the appellant suffered a frank injury to his right knee at work. He suffered 

from pre-existing cervical spondylosis. He alleged that he suffered symptoms in his neck 

and shoulders about 3 weeks after that frank incident, which worsened in late-2013. He 

underwent right knee surgery in September and October 2013 and claimed compensation 

for injuries to his right knee and neck. 

In early 2014, the appellant was referred to Dr New regarding his neck and back and in 

May 2014, he was referred to Dr Farey for his neck. In June 2014, he underwent cervical 

decompression and fusion. However, on 30 September 2014, the insurer disputed liability 

for the cervical spine and a claim under s 66 WCA for that alleged injury. That decision 

was maintained upon internal review. 

On 12/11/2014, the appellant’s employment was terminated due to medical issues and on 

15 July 2015, he underwent C4-C7 fusion surgery. He claimed compensation under s 66 

WCA for injuries to the cervical spine and/or the aggravation etc. of a disease. 

Arbitrator Sweeney considered the conflicting medical evidence regarding injury and 

noted that based upon an assumption that the neck, arm and right leg symptoms developed 

at the time of, or soon after the frank incident occurred, Dr Farey opined that those 

symptoms were possibly caused by it or evidenced an exacerbation of an underlying 

condition caused by that incident. He noted that the Court of Appeal has cautioned against 

the use of medical records and histories contained in medical reports to undermine the 

credibility of a witness. The fact that a medical opinion might be expressed as a possibility 

did not preclude a finding of injury on the balance of probabilities, but the very different 

accounts regarding the development of the symptoms had to be addressed and resolved 

if Dr Farey’s opinion was to be accepted. He was unable to reconcile the appellant’s 

evidence with the absence of any complaint of neck pain over an 18-month period and he 

was not satisfied on the balance of probabilities that the cervical spine symptoms 

manifested or deteriorated at the time of or following the frank incident and that the factual 

assumptions relied upon by Dr Farey relied upon were not proven.  

On 5/07/2019, the Arbitrator issued a COD, which entered an award for the respondent 

with respect to the injury to the cervical spine and dismissed the claim under s 66 WCA.  

President Phillips discussed s 352 (5) WIMA and Roche DP’s decision in Raulston v Toll 

Pty Ltd [2011] NSWWCCPD 25, regarding the principles that apply to an appeal, and he 

stated that the appellant’s task is to identify the relevant error of fact, law or discretion and 

to show that the Arbitrator was actually wrong. 

Ground (1) - The Arbitrator failed to decide crucial finding of fact 

His Honour rejected this ground and he found that it was “tolerably clear” from the SOR 

that the Arbitrator accepted the appellant’s evidence regarding a sudden jolt to his body. 

However, the relevant issue was whether this caused an injury to the cervical spine.  

Ground (2) – The Arbitrator failed to decide injury simpliciter 

His Honour rejected this ground. He referred to the decision in Military Rehabilitation and 

Compensation Commission v May [2016] HCA 19, which reviewed the authorities 

regarding the issue of injury and concluded: 



WIRO Bulletin #57 Page 7 

78. The understanding of an injury as a definite or distinct physiological change or 

disturbance was first expounded in cases in which catastrophic consequences of 

pre-existing medical conditions came to be recognised as capable of constituting 

injuries. The exposition has remained particularly useful in cases within that category. 

The analysis undertaken in those cases has always looked beyond mere alterations 

of physical or mental functioning of the mind or body to the identification of the 

physiological happenings which have resulted in those alterations: destruction of 

tissue, collapse of vertebrae, rupture of blood vessels, occlusion of an artery, 

development of a lesion. The point of explaining an injury in terms of a definite or 

distinct physiological change or disturbance has been to highlight the necessity for 

such an analysis to be undertaken. (footnotes omitted) 

His Honour held that the Arbitrator undertook this analysis and posed the correct question 

to find whether the appellant suffered a personal injury simpliciter. He found that the 

underlying factual assumptions for Dr Farey’s opinion were not proven and, while the 

Commission is not bound by the rules of evidence, there needs to be a factual basis to 

render the opinion of the expert of use or value to the decision maker. In Hancock v East 

Coast Timber Products Pty Limited [2011] NSWCA 11, Beazley JA said that the 

Commission was required to be satisfied that the expert evidence provided a satisfactory 

basis upon which findings could be made and the alleged failure was not made out. 

Ground (3) – The Arbitrator failed to deal with core submission 

His Honour rejected this ground and noted: 

68. …At one level, this appeal ground complains that the Arbitrator failed to deal with 

the case that was submitted to him by Mr Cruceanu. Namely, that Mr Cruceanu was 

suffering from two parallel pathologies in his cervical spine. The first pathology as 

argued by Mr Cruceanu was a pre-existing cervical spondylosis, the second was the 

myelomalacia, which is stated as if a fact, as being an injury to the spinal cord. The 

complaint, so it goes, is that the Arbitrator undertook a conventional analysis when 

undertaking a review of the medical evidence in order to ascertain the origin or timing 

of complaints of pain to doctors by Mr Cruceanu. This it is said is an erroneous 

approach as cervical spinal cord compression, according to Dr Farey, is a painless 

condition. Although not stated in terms in the appeal ground, this ground appears to 

allege that as a result of the Arbitrator’s “conventional analysis”, an error of fact was 

committed. That is, had the Arbitrator followed what is described as Mr Cruceanu’s 

“core submission”, that would have led inexorably to the conclusion that the 

myelomalacia or an injury to the spinal cord had been suffered by Mr Cruceanu. 

His Honour found many difficulties with the appellant’s approach and held that once the 

Arbitrator found that there was no sound basis for accepting Dr Farey’s opinion, there was 

no expert support for the appellant’s complaint. The Arbitrator correctly approached the 

evidence in the conventional way. 

Ground (4) – The Arbitrator took into account an irrelevant consideration 

His Honour rejected this ground. He noted that the offending words were the phrase 

“possibly wittingly”, which potentially suggested that the doctor had a view that there was 

no causative link but chose not to deal with the question directly. This may have had some 

resonance if the appellant asserted that the inference was wrong. However, as Dr New did 

not offer any opinion regarding causation of the cervical spine condition, this was a correct 

and available conclusion from a reading of his report. At best it might be said that the 

Arbitrator was speculating about Dr New’s motivation in failing to deal with that question, 

but this speculation cannot alter the result.  The phrase “possibly wittingly” is unhelpful and 

led the appellant to have suspicions about the intent behind this phrase and the affect (if 

any) it might have had upon the result. 
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Ground (5) – The Arbitrator misunderstood submission by counsel 

His Honour rejected this ground. The appellant asserted that the Arbitrator’s statement (at 

[79] that, “As Mr Mrsic recognised, there is no compelling evidence which would establish 

injury to the neck other than Dr Farey”, is not an accurate characterisation of counsel’s 

submissions. However, his Honour held that the appellant’s criticism does not reflect a 

proper reading of the reasons overall. Having not accepted the appellant’s evidence in his 

statement, the important piece of evidence to be considered was that of Dr Farey.  

Accordingly, his Honour confirmed the COD. 

WCC – Medical Appeal Decisions 

Difference of opinion is not a valid ground of appeal – subjective reporting by the 

appellant is not conclusive – importance of exercise of clinical judgment of AMS – 

Glenn William Parker v Select Civil Pty Limited & Mahenthirarasa v State Rail 

Authority of New South Wales & Ors considered and applied – MAC confirmed 

Bennett v Secretary, Department of Education [2020] NSWWCCMA 17 – Arbitrator 

Bell, Dr R Fitzsimons & Dr M Burns – 4 February 2020 

In September 2001, the worker was involved in a MVA shortly after leaving work, but she 

has no memory of the accident. She was hospitalised with spinal and head injuries and 

investigations indicated fractures in the neck and lower thoracic spine. She complained of 

symptoms in both arms and legs. There was no available information about whether testing 

was administered to assess the severity of brain injury, but she complained of severe pain 

and cognitive difficulties. A series of neuropsychological assessments, the most recent in 

2004, did not refer to objective measures of brain injury such as either PTA scoring or 

GCS. By late 2005, she had returned to work performing tasks that were tailored to meet 

her specific requirements and was certified as having current capacity for 8 hours per week. 

The dispute under s 66 WCA was referred to 3 different AMSs, namely: Dr Harrison (ENT 

Surgeon), Dr Giles (Plastic Surgeon) and Dr Lahz (Rehabilitation Physician).  

On 21/08/2019, Dr Harrison issued a MAC that assessed 4.6% BHL for hearing loss 

suffered in 2001. On 5/09/2019, Dr Giles issued a MAC that assessed 5% severe bodily 

disfigurement for injury suffered on 22/03/1971. On 9/09/2019, Dr Lahz issued a MAC that 

assessed 0% brain damage, 20% permanent loss of efficient use of the right arm at or 

above the elbow, 12% permanent loss of efficient use of the left arm at or above the elbow, 

30% permanent impairment of the neck and 15% permanent impairment of the back as a 

result of injuries suffered in 2001. However, the appellant appealed against Dr Lahz’s MAC 

under ss 327 (3) (b), (c) and (d) WIMA. 

Fresh evidence 

The appellant sought to rely upon fresh evidence. As these were documents that should 

have been before the AMS, but it was unclear whether they were before her, the MAP 

considered them.  

The appellant argued that the AMS based her assessment of brain damage on incorrect 

criteria and should have considered the subjective signs, including the worker’s account of 

symptoms and signs, and she used criteria to assess whether the brain injury was 

sufficiently severe as to cause the subjective symptoms, which is a demonstrable error. 

Assessment of brain damage 

The MAP rejected this ground of appeal. It stated that in in Mahenthirarasa v State Rail 

Authority of New South Wales & Ors [2007] NSWSC 22, the Supreme Court said that a 

demonstrable error would essentially be an error for which there is no information or 

material to support the finding made – rather than a difference of opinion.  
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Further, in Marina Pitsonis v Registrar Workers Compensation Commission & Anor [2008] 

NSWCA 88, the Court of Appeal stated: 

Those dependent on the applicant showing that the doctor failed to record or to 

record correctly things she had told him face a double difficulty. They are not 

demonstrable on the face of the Certificate. And they seek, in effect to cavil at matters 

of clinical judgment in that matters unrecorded are likely to be matters on which the 

specialist placed no weight. The same can be said about factual matters recorded in 

one part of the Certificate that did not translate into the decision favourable to the 

applicant now contended for. 

The MAP stated that Dr Lahz very carefully considered the diagnosis and meticulously 

explored and recorded the history of symptoms, including the appellant’s self-report, and 

that this process did not involve the use of incorrect assessment criteria to establish the 

correct diagnosis. It held: 

30. The submissions for Mr Bennett imply that the AMS should have assessed 

symptoms she finds to be unrelated to a permanent brain injury. It is also submitted 

that the AMS “reduced” the assessment by 100%. Neither of these submissions can 

be accepted. The AMS did assess the permanent brain damage, at 0%. The 

explanation by the AMS at Part 10 is clear as to the basis of her findings. The 

evidence does not support a finding of anything greater than a mild brain injury, the 

symptoms of which have resolved, leaving only psychological symptoms unrelated 

to any impairment from the traumatic brain injury. In the opinion of the AMS, these 

remaining psychological symptoms arise from elements including pain, distress, 

depression and sleep disturbance due to the physical injuries, not the traumatic brain 

injury. 

31. The importance of the exercise of clinical judgment by an AMS in the process of 

assessment was confirmed by the Supreme Court in Glenn William Parker v Select 

Civil Pty Limited [2018] NSWSC 140 (Parker):  

In Ferguson v State of New South Wales [2017] NSWSC 887 at [23], Campbell 

J cited with approval NSW Police Force v Daniel Wark [2012] NSWWCCMA 

36 (“Wark”), where it is stated at [33]: 

…the pre-eminence of the clinical observations cannot be understated. 

The judgment as to the significance or otherwise of the matters raised in 

the consultation is very much a matter for assessment by the clinician 

with the responsibility of conducting his/her enquiries with the applicant 

face to face. … 

The MAP held that the AMS did not dismiss the subjective symptoms but did not see them 

as arising from permanent brain damage and the fact that the appellant attributes her 

psychological symptoms to brain damage is not a proper basis of appeal. A difference of 

opinion is not enough and the AMS applied her clinical judgment to the evidence and 

findings on examination.  

Further, the AMS did not require the appellant to prove that she had suffered a severe 

traumatic brain injury, but she explained that the presence of abnormalities was insufficient 

to establish medically that a brain injury is responsible. This is part of the legislative role of 

the AMS and it does not place any onus on the appellant to prove a severe traumatic brain 

injury. The AMS’ findings and her assessment of brain damage are consistent with the 

evidence overall and were open to her. 

The MAP also held that while it was not clear whether Dr Machart’s report dated 

30/07/2019 was before the AMS, it was not satisfied that this would have made any 

difference to the assessments as no proper grounds of appeal related to the body parts 

that he assessed.  
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Accordingly, the MAP held that there was no demonstrable error and that the assessments 

were not based on correct assessment criteria and it confirmed the MAC. 

Head injury and orthopaedic injuries – Orthopaedic injuries not referred to MAP – 

AMS did not set out reasoning for assessment of mental status and emotional and 

behavioural impairments – MAP undertook review based on the AMS’ history and 

available evidence – application of clinical dementia rating – MAC revoked 

Aldi Stores (A Limited Partnership) v Smart [2020] NSWWCCMA 18 – Arbitrator 

McDonald, Dr M Davies & Dr R Fitzsimons – 5 February 2020 

On 12/09/2017, the worker fell onto his right side and back and hit his head on the ground. 

He suffered a skull fracture, subdural haematoma and subarachnoid haemorrhage. He 

resumed truck driving after about 5 weeks, but after a couple of months he ceased these 

duties as he was unable to handle the pact of work. He then did selected duties until 

January 2019, when he ceased work on advice from Dr New. He underwent 

neuropsychological testing and was told that he was not fit to drive. 

On 30/08/2019, Dr Mellick (Lead AMS) issued a MAC that assessed combined 34% WPI, 

comprising: (1) A MAC issued by Dr Harvey-Sutton (AMS), assessed 15% WPI (5% 

cervical spine, 5% thoracic spine & 7% lumbar spine); and (2) His own assessments of 

14% WPI (mental status) and 7% WPI (emotion and behaviour). 

The appellant appealed against both MACs under ss 327 (3) (c) and (d) WIMA, but did not 

pursue the appeal against Dr Harvey-Sutton’s MAC.  

The MAP determined the appeal on the papers and decided that no further medical 

examination was required.  

The appellant argued that the AMS failed to give reasons why he rejected Dr Granot’s 

opinion (which was that the brain injury was mild) and found that it was significant and that 

this is a demonstrable error as discussed by Harrison AsJ in Broadspectrum (Australia) 

Pty Ltd v Wills [2018] NSWSC 1320. Dr Granot also observed that the emotional aspects 

of the worker’s condition appeared to be improving with therapy and did not appear to be 

a “prime driver of impairment”.  

The MAP held that the AMS erred in failing to set out his reasoning, but this was not a 

failure to explain why his assessment differed Dr Granot’s. It reviewed the matter based 

upon the AMS’ history and the available evidence and noted that the AMS found impaired 

memory consistent with a score of 0.5, but bordering on the criteria for a score of 1.0, and 

a range of impairment from 1% to 14%. It held that it is appropriate to assess 14% WPI.  

With respect to emotion and behaviour, the MAS’ history and available evidence support 

an assessment in class 1, resulting in 7% WPI, as this avoids the risk of double 

compensation because of an overlap with the assessment for mental status. 

Accordingly, the MAP revoked the combined MAC and issued a fresh MAC that assessed 

combined 34% WPI.   

Head injuries as a result of being struck by a soccer ball – AMS assessed 5% WPI 

for brain injury and no vestibular dysfunction (Tinnitus) – Demonstrable errors 

found – On reassessment, criteria for traumatic brain injury were not satisfied – MAP 

not satisfied that MMI reached with respect to the vestibular system 

Thomas v Secretary, Department of Education [2020] NSWWCCMA 19 – Arbitrator 

Harris, Dr S Lahz & Dr R Fitzsimons – 10 February 2020 

On 19/10/2011, the worker was struck on the right side of his head by a soccer ball. On 17 

January 2019, he claimed compensation under s 66 WCA for injuries to his “ear, nose and 

throat”, hearing and nervous systems.  
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The insurer did not respond to the claim and the disputes were referred to Dr Mellick 

(Central and Peripheral Nervous System and Vestibular injury) and Dr Harrison (hearing 

loss). 

On 15/10/2019, Dr Mellick issued a MAC that assessed 5% WPI and Dr Harrison issued a 

MAC that assessed 0% WPI for hearing loss and vestibular dysfunction. Dr Mellick issued 

a consolidated MAC that assessed 5% WPI.  

The appellant appealed against the Dr Mellick’s MAC under ss 327 (3) (c) and (d) WIMA. 

On 20/12/2019, a Delegate of the Registrar referred that appeal to a MAP.  

The MAP determined the appeal on the papers and decided that no further medical 

examination was required. It decided that there were demonstrable errors in relation to the 

assessments of the Central/Peripheral nervous system and Vestibular system and it 

directed the parties to make submissions on further issues.  

Brain injury/clinical dementia rating 

The appellant argued that in the body of the MAC, Dr Mellick assessed 7% WPI, but he 

included an assessment of only 5% WPI in the Table and this is a demonstrable error. The 

MAP held that the translation of a different figure from the findings within the body of the 

MAC to the Table at the conclusion of the MAC clearly falls within the definition of a 

demonstrable error in Vannini v Worldwide Demolitions Pty Ltd [2018] NSWCA 324 

(Vannini) at [90] per Gleeson JA. 

Vestibular dysfunction 

The appellant argued that there was evidence of intermittent symptoms of vertigo and 

noted that the AMA5 Guides (para 11.2b) provides that peripheral vestibular disorders are 

often associated with hearing loss and tinnitus and that he suffered from those disorders. 

The AMS disregarded the clear history and accompanying findings of hearing loss and 

tinnitus and he is appropriately classified as having a class 2 impairment.  

The MAP noted consistent complaints of ongoing tinnitus, which were assessed by Dr 

Harrison and that he accepted that severe tinnitus was caused by the injury. However, he 

did not assess vestibular dysfunction and referred this aspect to Dr Mellick. It held that Dr 

Harrison’s findings support the claim and that incorrect assessment criteria were applied. 

Dr Mellick’s statement, that “a consideration of the history does not establish adequate 

grounds for assessment,” is contrary to the consistent medical evidence of vestibular 

dysfunction. Consistent with the observations of Gleeson JA in Vannini, the MAP was 

satisfied that Dr Mellick’s finding that the history does not support the appellant’s claim for 

vestibular dysfunction is incorrect and amounts to a demonstrable error. It therefore 

needed to re-assess impairment of the vestibular system: Drosd v Nominal Insurer. 

The MAP assessed 0% WPI for traumatic brain injury, as the appellant had not suffered a 

significant medically-verified duration of post-traumatic amnesia and a self-report of loss 

of consciousness is not objective evidence is not medically-verified. Therefore the clinical 

assessment does not satisfy the criteria required in paragraph 5.9 of the Guidelines.  

The MAP noted that at least two specialists recommended investigation of vestibular 

dysfunction so that treatment could be initiated, but this has not occurred. Clause 1.16 of 

the 4th Edition Guidelines provides that where treatment has been inadequate and MMI 

has not been achieved, the assessment should be deferred. It held that treatment was 

inadequate and that MMI has not been achieved.  

Accordingly, the MAP revoked the MAC and issued a fresh MAC that assessed 0% WPI 

for Central and Peripheral Nervous Systems and certified that MMI had not been reached 

with respect to the vestibular system. 
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WCC – Arbitrator Decisions 

Claim under s 66 WCA for disputed injury to cervical spine – prior assessment by 

an AMS with respect to injuries resulting from the pleaded incident – further medical 

assessment precluded by s 66 (1A) WCA and s 322A WIMA 

Venetsanos v Paok Group Pty Ltd as Trustee for the Pavlidis Family Trust [2020] 

NSWWCC 39 – Arbitrator Burge – 1- February 2020 

On 25/01/2017, the worker injured his left shoulder at work. On 7/07/2018, he obtained an 

assessment of 23% WPI from Dr Costa, which included an assessment of 15% WPI for 

the cervical spine, and an assessment for the right shoulder. He claimed compensation 

under s 66 WCA, but the insurer disputed injuries to the right shoulder and cervical spine.  

On 25/09/2019, Consent Orders were issued, under which the claims for the right shoulder 

and cervical spine were deleted and the left shoulder dispute was remitted to the Registrar 

for referral to an AMS. 

On 20/08/2019, Dr McGrowder issued a MAC, which assessed 7% WPI and on 

24/09/2019, the Commission issued a COD based upon the MAC. However, on 

23/10/2019, the worker submitted an amended claim form to the insurer, which included a 

claim for the cervical spine and on 26/11/2019, he filed a further ARD. 

Arbitrator Burge conducted a teleconference and directed the insurer to file an amended 

Reply that raised defences under s 66 (1A) WCA and s 322 WIMA. He held that s 66 (1A) 

WCA and s 322 WIMA precluded the worker from bringing this claim.  

The worker’s solicitor argued that the worker could not have had his cervical spine 

assessed by the AMS because he had not yet made a claim for it and that when applying 

the wording of section 322A, the “injury concerned” is that which is the subject of these 

proceedings (namely the cervical spine). That is not the same injury or medical matter that 

was referred to the AMS in the previous proceedings.  

However, the Arbitrator rejected those arguments and he noted that the previous claim 

was made on 16/07/2018 and it is immaterial that the worker may have withdrawn, 

discontinued or abandoned any claim made for the neck and right shoulder before the 

previous dispute was referred to the AMS. In the absence of a claim under s 66 WCA made 

before 19/06/2012, only one claim may be made under s 66 WCA, and that claim was 

made in 2018: see Singh v B & E Poultry Holdings Pty Ltd [2018] NSWWCC 178 at [45]. 

Further, the COD dated 24/09/2019 related to the injury on 25/01/2017, which is the subject 

of these proceedings and the current claim is precluded by s 66 (1A) WCA.  

The Arbitrator stated that he did not need to determine whether the worker injured his 

cervical spine, but for the sake of abundant caution he was not satisfied that this injury was 

established. The cervical spine injury was first suggested in a medical certificate dated 13 

April 2018, which described the condition as “chronic”, which this does not accord with a 

frank injury in 2017. Rather, it suggests a long-standing neck condition over many years, 

which is consistent with the evidence. He therefore entered an award for the respondent. 

Work capacity dispute - weekly payments claimed under s 38 (2) WCA – worker not 

barred from recovering compensation under s 119 (3) WIMA because he failed to 

attend an IME  

Craigie v Faircloth & Reynolds Pty Ltd [2020] NSWWCC 40 – Arbitrator Batchelor – 

11 February 2020 

On/about 9/09/2014 (deemed), the worker injured his neck at work. He also alleged a 

consequential psychological injury, but the respondent disputed that injury. 
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On 19/12/2016, Consent Orders entered an award for the respondent with respect to an 

alleged primary psychological injury and injury to the lumbar spine. Without admission of 

liability, the respondent agreed to pay weekly compensation from 20/07/2015 to 5/09/2016 

and s 60 expenses of up to $2,500. The worker agreed that he had not suffered any work-

related incapacity since 6/09/2016 and that he did not require any ongoing medical or 

related treatment.  

In August 2019, the Commission issued an Amended COD – Consent Orders, in which the 

respondent agreed to pay s 60 expenses of up to $5,000 and, without admission of liability, 

weekly payments from 1/01/2017 to 11/02/2018 under s 37 WCA. 

On 26/8/2019, the worker claimed continuing weekly payments from 12/02/2018 and he 

asked the insurer to make a WCD under s 38 WCA. On 30/08/2019 and 3/09/2019, the 

insurer’s solicitor responded by requesting the worker to attend an IME with a psychologist 

on 16/09/2019. The worker attended this IME.  

On 4/10/2019, the insurer issued a dispute notice under s 78 WIMA, but its solicitor then 

advised the worker’s solicitor of further IMEs with the psychologist (to finish testing), a 

psychiatrist and an orthopaedic surgeon.  

On 8/10/2019, the worker objected to attending these IMEs because the issue of liability 

was determined by the Consent Orders dated 15/08/2019, which estopped the respondent 

from denying injuries to the neck and the consequential psychological condition.  

On 12/090/2019, the insurer’s solicitor asserted that there was no proper basis for the 

worker to refuse to attend the examinations and drew the worker’s attention to s 119 WIMA 

and to the consequences of non-compliance. The worker then attended the IME with the 

orthopaedic surgeon, but not that arranged with the psychiatrist. 

The worker filed an ARD claiming continuing weekly payments from 12/02/2018 under s 

38 WCA, but at arbitration he amended this claim to commence on 14/08/2019. 

Arbitrator Batchelor noted the issues in dispute and I have summarised his comments 

and findings as follows: 

The Arbitrator found that the worker has no current work capacity and that he is likely to 

continue to have no current work capacity and he is entitled to weekly payments under s 

38 (2) WCA. He noted that in Dewar, Roche DP considered “suitable employment” under 

s 32A WCA and held:  

60. Therefore, the determination of whether a worker is ‘able to return to work in 

suitable employment’ is not a totally theoretical or academic exercise and Mason P’s 

reference to the ‘eye of the needle’ test may still be relevant in many cases… 

However, whether, under the new provisions, he or she would be found to have no 

current work capacity will depend on a realistic assessment of the matters listed at 

(a) and (b) of the definition of suitable employment. Depending on the evidence, it is 

difficult to see that work tasks that are totally artificial, because they have been made 

up in order to comply with an employer’s obligations to provide suitable work under 

s 49 of the 1998 Act, and do not exist in any labour market in Australia, will be suitable 

employment. 

The Arbitrator rejected the alleged estoppel regarding the secondary psychological injury. 

He noted that if the worker is found to have suffered a consequential psychological injury, 

the deemed date of injury would be 9/09/2014. Therefore, the reference to “secondary 

psychological component” in the 2019 Consent Orders did not mean that the respondent 

had conceded liability for that injury and a more logical reading was that it agreed to pay s 

60 for the cervical spine injury on 9/09/2014.  
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The Arbitrator held that the worker suffered a secondary psychological injury as there is 

sufficient evidence evaluated on a common-sense basis in accordance with what the Court 

of Appeal said in Kooragang Cement Pty Ltd v Bates.  

The Arbitrator also held that the worker is not prevented from recovering weekly payments 

by operation of s 119 WIMA because he failed to attend the insurer’s IME. He noted that s 

119 (4) WIMA provides that a worker must not be required to submit for an IME other than 

in accordance with the Workers Compensation Guidelines or at more frequent intervals 

than may be prescribed by the Guidelines. He noted that the insurer had already decided 

to dispute liability when it requested the worker’s attendance upon the IME psychiatrist.  

Otherwise, the Arbitrator noted that the parties had agreed on PIAWE and that the 

Commission has jurisdiction to determine the issue of work capacity. Accordingly, he 

awarded continuing weekly payments from 14/08/2019 under s 38 (2) WCA.  

Application for further medical assessment under s 329 WIMA refused due to 

operation of s 66 (1A) WCA and s 323 WIMA – O’Callaghan v Energy World 

Corporation Limited and Singh v B & E Poultry Holdings Pty Ltd discussed 

Hadipour v The Bread and Butter Project [2020] NSWWCC 41 – Senior Arbitrator 

Bamber – 11 February 2020 

On 26/05/2016, the worker injured his lumbar spine at work and he also claimed 

consequential oedema of left leg. 

On 27/05/2019, the worker’s solicitors filed an ARD, which claimed compensation under s 

66 WCA and the dispute was referred to an AMS for assessment. The Registrar referred 

the dispute to Dr Burns.  

On 17/07/2019, Dr Burns issued a MAC that assessed 13% WPI for the lumbar spine and 

0% WPI for the left lower extremity. The Commission scheduled a post-MAC 

teleconference on 23 August 2019, but on 14/08/2019, the worker changed solicitors and 

his new solicitor lodged an appeal against the MAC under ss 327 (3) (c) and (d) WIMA. 

The teleconference was cancelled. 

A MAP (Arbitrator McDonald, Dr D Crocker and Dr G McGroder) was appointed and on 

31/10/2019, it confirmed the MAC. However, on 31/10/2019, the worker’s solicitor sought 

a further medical assessment under s 329 WIMA, based upon a report from Dr Greenberg 

who assessed 4% WPI of the gastrointestinal system (Gastrointestinal Reflux Disease and 

Colonic Dysfunction). The respondent opposed this application.  

Senior Arbitrator Bamber determined the s 329 application on the papers as the weekly 

payments dispute resolved at conciliation.  

The worker’s solicitor’s asserted that when she received instructions from the worker (on 

14/08/2019), he was unaware that his gastrointestinal injuries were causally related to his 

lumbar spine injury. However, there was no statement of the worker in evidence and the 

Arbitrator stated that legal representatives should not make assertions on matters that are 

not in evidence. The worker’s solicitor also argued that denying the request for a further 

medical examination would deny him procedural fairness.  

The Senior Arbitrator noted that the worker argued that Dr Burns’ MAC was not given in 

connection with the “injury concerned” (as referred to in section 322A (2)) and that the 

gastrointestinal injuries diagnosed by Dr Greenberg were consequential to the lumbar 

injury and do not represent an injury under section 4 WCA because they are distinct from 

the lumbar spine injury and are not an aggravation of the lumbar spine.  
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The Senior Arbitrator stated: 

34. These submissions show a fundamental lack of understanding of how 

consequential conditions have been treated in numerous Presidential decisions of 

the Commission. In cases such as Kumar v Royal Comfort Bedding Pty Ltd Roche 

DP explained at [35] that it is not necessary for a worker to prove an injury under 

section 4 of the 1987 Act when seeking to prove the existence of a consequential 

condition from a work-place injury. As stated in Kumar at [36], the legal test to be 

applied is one of causation such as discussed in cases such as Kooragang Cement 

Pty Ltd v Bates. 

The Senior Arbitrator held that a worker is entitled to have his injury assessed for 

permanent impairment, which includes assessment of consequential conditions, but since 

the 2012 legislative amendments there is a restriction to having only one assessment of 

the degree of permanent impairment. Further, it is clear that section 322A (1) WIMA permits 

only one assessment of the degree of permanent impairment of an injured worker. Section 

322 (1A) is also clear and it does not matter that a body part was not assessed (because 

it was not part of the referral for assessment), it is still caught by sub-section (1). So, section 

322A (2) does not permit the worker to have his gastrointestinal symptoms referred for 

assessment. He has had his one assessment. Further, s 322A (3) WIMA applies to this 

matter because the degree of permanent impairment has been assessed and a MAC has 

been issued. The section does not enable a body system as a result of the injury, that was 

not assessed, to be subsequently assessed. 

The Senior Arbitrator rejected the argument that s 322A WIMA does not preclude the filing 

of a further appeal against the MAC, as the AMS assessed those matters that were referred 

to him and the worker had exercised his right to appeal those assessments and was 

unsuccessful. The additional relevant information must relate to the body parts assessed 

by the AMS. 

The Senior Arbitrator stated that doubt has been expressed in O’Callaghan and Singh 

regarding the role now played by s 329 WIMA since the 2012 amendments and introduction 

of ss 322A WIMA and 66 (1A) WCA. Even if s 329 could be utilised, that discretion would 

only be exercised in an extraordinary case and she was not persuaded that this is such a 

case. She accepted the respondent’s submission that mistake or inadvertence on the part 

of legal advisors is an insufficient ground to exercise the discretion for reconsideration: 

Hurst v Goodyear Tyre & Rubber Co (Australia) Limited.  

Accordingly, the Senior Arbitrator refused the application for a further medical assessment. 

.…………………………………………………………………………………………… 

FROM THE WORKERS COMPENSATION 
INDEPENDENT REVIEW OFFICER 

If you wish to discuss any scheme issues or operational concerns of the WIRO office, I 

invite you to contact my office in the first instance.  

 

Kind regards, 

Simon Cohen 


