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Court of Appeal Decisions  

Section 151Z WCA – whether an occupier is liable to indemnify an employer for 

workers compensation payments as a tortfeasor who would have been liable for 

damages to the worker if sued for negligence  

Charter Hall Real Estate Management Services (NSW) Limited v State of New South 

Wales [2020] NSWCA 26 – Macfarlan JA, White JA & Simpson AJA – 25/02/2020 

The appellant appealed against a decision of Scotting DCJ, who ordered it to indemnify 

the respondent under s 151z (1) (d) WCA for workers compensation payments made to an 

employee.  

The worker was a member of the Fire Brigade and on 22/01/2007, he responded to an 

alarm at a shopping centre in Orange. The fire panel indicated that the alarm was triggered 

from an air-conditioning unit on the roof of the shopping centre and he accessed the roof 

through a door at the top of a ladder, which had a metal locking bar in front of it. After 

verifying that the incident was a false alarm, the worker descended the ladder and knocked 

the locking bar with his elbow and he was injured when the door fell onto him.  
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The appellant, which was one of 2 joint managers of the shopping centre, conceded that it 

owed the duty of an occupier of the shopping centre. 

The Court of Appeal unanimously dismissed the appeal. 

White JA (Macfarlan JA and Simpson AJA agreeing, respectively at [1] and [90]) held: 

(1) Did the appellant have actual knowledge of the risk posed by the locking bar? 

The appellant had actual knowledge of the risk posed by the locking bar due to reports of 

incidents with the locking bar made by a security guard to centre management including 

Ms Chapman, who had become an employee of the appellant: [8], [36], [37], [50]. The 

knowledge of Ms Chapman could be imputed to the appellant: [46], [47], [48]. In any event 

the appellant ought to have been aware of the risk: [49]. Civil Liability Act 2002 (NSW) s 

5B (1) (a), applied. 

Although Mr Willox was not certain when he made his reports, considering the period he 

worked at the centre it is probable that those incidents occurred before the injury was 

sustained by the worker. Strong v Woolworths Limited (2012) 246 CLR 182; [2012] HCA 

5, applied. 

(2) Was the risk posed by the locking bar not insignificant? 

The appellant submitted that the risk was insignificant because it was obvious: [55]. It was 

the appellant’s case at trial that there was no risk which was in tension with its argument 

on appeal that the risk was obvious: [56]. The risk was not obvious: [61]. Civil Liability Act 

2002 (NSW) s 5B (1) (b), applied. South Sydney Junior Rugby League Club Ltd v Gazis 

[2016] NSWCA 8; Rail Corporation New South Wales v Donald; Staff Innovations Pty Ltd 

t/as Bamford Family Trust [2018] NSWCA 82; Bruce v Apex Software Pty Ltd t/as Lark 

Ellen Aged Care [2018] NSWCA 330, distinguished. 

(3) Was the appellant in breach of its duty of care in failing to take reasonable precautions 

against the risk posed by the locking bar? 

The appellant’s duty of care owed to the worker was not lessened by the fact it had taken 

over management of the shopping centre on 1 January 2007, some three weeks prior to 

the incident: [68]. Australian Safeway Stores Pty Ltd v Zaluzna (1987) 162 CLR 479; [1987] 

HCA 7; Roads and Traffic Authority (NSW) v Dederer (2007) 234 CLR 330; [2007] HCA 

42, referred to. 

The appellant submitted that the installing of a mechanism to stop the locking bar falling 

was but one way the risk could have been overcome: [72]. If the appellant contended it 

could discharge its duty by taking steps it had an evidential burden to show it took those 

steps: [73]. Further, the alternative proposed would be unlikely to have prevented the bar 

from falling if the lower part of the bar were inadvertently knocked; the risk would have 

remained live: [74], [75]. Currie v Dempsey (1967) 69 SR (NSW) 116; Australian Winch & 

Haulage Co Pty Ltd v Collins [2013] NSWCA 327, applied. 

(4) Was the respondent in breach of its duty of care to the worker as his employer? 

There was no evidence that Mr Collis, an employee of the respondent, knew about the 

locking bar’s having previously fallen and the danger it presented. No knowledge of the 

risk could be imputed to the respondent: [80].  

(5) The worker was not contributorily negligent when he descended the ladder and knocked 

the locking bar.  

The worker was fully kitted out with breathing apparatus, helmet and sledge axe or Halligan 

tool: [14], [86]. His accidentally knocking the locking bar was accidental inadvertence not 

amounting to contributory negligence: [85], [86].Podrebersek v Australian Iron and Steel 

Pty Ltd [1985] HCA 34; (1985) 59 ALJR 492, referred to. 
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WCC – Presidential Decisions 

A decision should be given based on the issues that are litigated – weight to be 

given to evidence is generally a matter for the primary decision maker – the need to 

identify the facts relied upon & the use of the phrase “nature & conditions” 

Wood v Woolworths Limited [2020] NSWWCCPD 8 – Deputy President Wood – 24 

February 2020 

On/about 13/01/2018, the appellant claimed compensation for a psychological injury that 

was allegedly caused by bullying and harassment at work. However, the respondent 

disputed the claim under ss 4 (a), 4 (b) (i), 9A, 33, 60 & 66 WCA.  

The appellant filed an ARD that alleged “various incidents of bullying and harassment by 

his employer and manager” between 2012 and February 2018 and the gradual onset of a 

psychological injury due to the nature and conditions of employment. The deemed date of 

injury was ultimately agreed as 26 March 2018.  

On 5 August 2019, Arbitrator Homan entered an award for the respondent.  

However, the appellant appealed on 5 grounds and alleged that the Arbitrator erred in fact 

and law as follows: (1) In determining whether the appellant suffered a psychological 

condition that had a physiological effect; (2) In considering whether the appellant’s 

psychological condition was causally related to his employment when that was not an issue 

for determination; (3) By failing to consider all of the evidence in the medical records; (4) 

By failing to give adequate reasons for rejecting the opinion of Dr Oldtree Clark; and (5) 

When she considered that the appellant did not rely on the event of his termination of 

employment and consequently erroneously relied on that matter to reject the opinions of 

Dr Clarke and Dr Ayliff.  

Deputy President Wood determined the appeal on the papers. She noted that while the 

appellant denied having previously been diagnosed with depression, anxiety, stress or a 

psychological condition, he had made at least 2 prior claims for psychological injury, which 

were disputed on 3/11/2015 and 16/09/2016, respectively. However, he had not litigated 

those claims before the current ARD was filed.  

Wood DP noted that on 6/01/2018, the appellant went to the lunchroom to retrieve a packet 

of M & M sweets from his lunch bag, which was in the fridge, but found them missing. He 

removed a bag of jelly snakes and then reported the incident to a security officer and asked 

security to check the CCTV footage. He then resumed work, but soon after he was called 

to the Shift Office, where his Team Leader and a Union Delegate were sitting. They asked 

him why he went to Security and told him that he should have advised the Team Leader 

(who would have then gone to Security). He replied that he was not aware of the procedure. 

About 1 hour later, he was again called to the Shift Office, where the Team Leader accused 

him of taking the sweets himself, because he was seen removing a yellow bag from his 

lunch bag. He explained that this was a bag of jelly snakes and he retrieved it from the bin 

to prove this. The Team Leader stated that no-one else was seen near his lunch bag and 

that he should not be eating outside the lunchroom. His wife later told him that she had 

removed the M & M’s from his lunch bag for health reasons.  

The appellant also complained that his Team Leader paged him to return to clean an area, 

which was already clean and said that he had previous problems with the Team Leader. 

On 13/01/2018, he noticed another worker wearing a cooling neck towel and he went to 

the office to get one, but he was told that he had already been issued with one, which he 

denied. He took a towel and was later told that he had not already received one. A similar 

incident occurred when he went to pick up his Christmas Hamper, but after viewing the 

CCTV footage, it was confirmed that he had not previously received one.  
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Later that day, the appellant advised the respondent that he had had enough of being 

harassed and bullied and he was going home. He obtained a Certificate of Capacity (no 

current work capacity until 27/01/2018) and emailed it to the respondent and then took pre-

arranged leave. He returned to work on 31/01/2018. 

The appellant alleged that in/about 2013, he had an altercation with his manager, from 

whom he occasionally bought eggs. He was asked to buy some goats’ milk, but when he 

requested a “taste test”, the manager took offence and their relationship began to 

deteriorate. His manager then began to make his life uncomfortable. He also alleged 

adverse behaviour against him, which included: his car being scratched and its tyres being 

slashed; derogatory graffiti was written about him on toilet walls; a named colleague 

persistently ate his food and spread rumours about him; his Team Leader accused him of 

talking to another co-worker for an hour, before realising that the worker seen in the CCTV 

footage was not him; and the respondent began to micro-manage him. He requested a 

transfer on numerous occasions, but his request was denied. He felt ostracised, angry and 

frustrated and that he began to lack trust in other people.  

The appellant stated that on 28/07/2015, he consulted his GP because of psychological 

symptoms and he was certified unfit for work for some time. He claimed compensation but 

his claim was denied. The alleged bullying and harassment continued throughout 2015 

and into 2016 and in January 2016, he made a formal complaint against the respondent 

and made a further compensation claim. That claim was also denied. Further incidents 

occurred involving his co-workers and he ceased work in February 2018 because he feared 

for his life.  

Wood DP noted that the Arbitrator reviewed the evidence and referred to the decision of 

Roche DP in Attorney General’s Department v K [2010] NSWWCCPD 76, which 

summarised the principles that apply in determining causation of a psychological condition. 

The respondent raised the appellant’s credibility as an issue and argued that his credit was 

undermined by his failure to disclose his prior psychological history in his statements and 

his histories to the medical experts.  

Wood DP held that there was a repeated and significant failure by the appellant to disclose 

his prior history and that he actually denied it. She noted that in Brines v Westgate Logistics 

Pty Ltd [2008] NSWWCCPD 43, Keating P observed that where a worker had given 

untruthful evidence, it is necessary to take great care and look for independent or objective 

support from the other evidence before accepting the worker’s evidence as proof of any 

matter.  

Wood DP noted that the Arbitrator held that the respondent’s evidence tended to confirm 

that some of the alleged workplace events were real and that the appellant perceived them 

as hostile. She was not satisfied that each of the alleged events had occurred, although 

she accepted that from at least May 2014, the appellant had difficult interactions in the 

workplace involving his supervisors and colleagues. She was not satisfied that there was 

a fair climate for accepting the opinions of Dr Ayliff and Dr Oldtree Clark, who opined that 

the psychological injury resulted from bullying and harassment at work and considered the 

effects of the termination of the appellant’s employment on his psyche. That was not part 

of the appellant’s case and the amended deemed date of injury pre-dated the termination.  

Wood DP rejected ground (1) and held that there was nothing untoward in the Arbitrator’s 

approach to fact-finding.  

Wood DP also rejected ground (2). She noted that the respondent argued at length 

regarding matters going to causation and that the appellant replied to them. In Chanaa v 

Zarour [2011] NSWCA 199, Campbell JA observed (Bathurst CJ and Tobias AJA 

agreeing): 
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It is indisputable that a trial judge is required to conduct the proceedings in 

accordance with procedural fairness … One aspect of that requirement of procedural 

fairness is that the decision should be given on the basis of issues that have been 

litigated in the course of the trial.  (references omitted) 

Further, in Popovic, Keating P observed:   

Cases are decided on the evidence tendered and arguments presented, not on the 

pleadings. This is especially so in the Commission, which has a statutory obligation 

to act according to the substantial merits of the case. (footnotes omitted) 

Wood DP rejected grounds (3) and (4). The Arbitrator’s finding regarding the probative 

value of Dr Oldtree Clark’s evidence was one of fact and it is well-settled that the 

acceptance or rejection of evidence and the weight to be afforded to evidence is generally 

a matter for the primary decision maker. Findings of fact will not normally be disturbed on 

appeal if they have rational support in the evidence. The Arbitrator’s finding was rational 

and open to her for the reasons provided and there is no proper reason to disturb it. 

Wood DP also rejected ground (5). She noted that the Arbitrator proceeded on the basis 

that the appellant did not rely upon the termination of his employment, but the appellant 

asserted that he did rely upon this. He argued that the term “nature and conditions” of 

employment was sufficient to encompass every event that occurred in his employment, 

including the termination of it. Alternatively, he argued that the case is to be determined by 

the evidence and not the pleadings. Wood DP stated: 

208. I do not accept that the pleadings sufficiently identify the matters relied upon by 

the appellant as causative. The phrase “nature and conditions” has been the subject 

of judicial comment, encapsulated by Neilson CCJ in Mirkovic v Davids Holdings Pty 

Ltd [1995] NSWCC 19,  in which his Honour said:  

The phrase ‘nature and conditions of employment’ is not a term of art, although 

many who practise in this jurisdiction seem to think so. One Judge of Appeal 

recently referred to it as ‘quaint’. My colleague Burke J has frequently referred 

to it as a ‘meaningless concept’. It is used in this place [the Compensation 

Court of NSW] as a shorthand way of alleging that, although no frank incident 

is relied upon, there was some aspect of the work carried out by a worker over 

a period of time, e.g. repeated lifting or bending, which caused some 

pathological condition or acted upon some underlying pathological condition to 

cause incapacity. Some classify such a period of work as a series of traumata 

or microtraumata, others classify it as causing a disease of gradual process 

within section 15 of the Act (where the pathology was caused by such work) or 

as the aggravation, acceleration, exacerbation or a deterioration of a disease  

209. The use of the phrase in this case does no more than tell the opposing party 

and the Arbitrator that the appellant relies upon a series of events which culminated 

in injury. In this case, the description of injury indicates without specificity that those 

events are of the type considered to be bullying and/or harassment. In order to 

determine which events were relied on, it is therefore necessary to turn to the 

appellant’s complaints as set out in his statements and the transcript of submissions 

made at arbitration… 

Wood DP held that it is incumbent upon the appellant to adequately set out his case before 

the Arbitrator. While she accepted that the Commission is not a tribunal of strict pleadings 

the case must be presented with sufficient clarity to enable the opposing party to meet it 

and to ensure procedural fairness. As Roche AP said in Shore v Tumbarumba Shire 

Council,  the issues in dispute are ultimately determined by the way the parties present 

their respective cases. The appellant did not do this  

Accordingly, Wood DP confirmed the COD. 
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Section 4 (b) (ii) WCA and the test of “main contributing factor” 

AV v AW [2020] NSWWCCPD 9 – Deputy President Snell – 24 February 2020 

The appellant worker (AV) claimed weekly compensation and s 60 expenses against the 

employer (AW) in respect of a psychological injury. She was employed as an insurance 

claims and policy officer from November 2013 and last worked on 26/07/2018. She had a 

prior history of unrelated mental health issues, but alleged that she suffered a personal 

injury “simpliciter” (s 4 (a) WCA) and also relied upon s 4 (b) (ii) WCA. She was on maternity 

leave from late 2016 until 4/10/2017, when she resumed work 3 days per week. In late-

2017 she fell pregnant, but she suffered a miscarriage and required a medical procedure. 

She came under the care of a psychiatrist and was diagnosed with symptoms of PTSD. 

She resumed work on about 2/04/2018, working 3 days per week and she was to 

commence 4 days per week from 17/07/2018. However, she “wanted to be seated away 

from other staff who may have had conversations about pregnancy… pregnant women 

might come into the office… the sight of them and references to pregnancy would set off 

triggers with the development of panic and flashbacks” and her psychiatrist suggested that 

she be seated away from the HR department. However, her work-station was not moved. 

On 26/07/2018, she became upset emotionally at work and was told that she needed to 

get help and she ceased work. She was admitted to a private hospital from 31/07/2018 to 

17/08/2018 and from 18/09/2018 to 12/10/2018. The employer paid compensation until 

22/02/2019, but then disputed the claim under ss 4 (a), 4 (b), 9A and 33 WCA. 

On 30 August 2019, Arbitrator Harris entered an award for the respondent. While he 

found that the appellant suffered an exacerbation and aggravation of a pre-existing 

psychological condition from work incidents during the period from April to July 2018, he 

was not satisfied that employment was the main contributing factor to the aggravation, 

acceleration, exacerbation or deterioration of that condition.  

The appellant appealed against the COD and the employer lodged a Notice of Opposition 

and a Cross-Appeal against the finding that the appellant suffered an exacerbation and 

aggravation of a pre-existing condition as a result of work incidents from April to July 2018. 

However, the employer stated that if the appellant’s appeal was dismissed, it did not press 

its cross-appeal.   

The appellant alleged that the Arbitrator erred: (1) in fact and law by not giving due weight 

to the medical evidence; (2) in law in his approach to s 4 (b) (ii) WCA; and (3) in fact and 

law in his application of ‘common knowledge’. 

The employer alleged that the Arbitrator erred in fact and law: (1) in finding that the 

appellant suffered injury within the meaning of s 4 (b) (ii) WCA; and (2) in finding that the 

appellant’s employment aggravated or exacerbated her established psychological 

condition. 

Deputy President Snell determined the appeal on the papers. He noted that the appellant 

argued that as the Arbitrator found that she suffered an aggravation etc, he was required 

to assess the benefits to which she was entitled. That argument depended on the 

proposition that this was a finding of injury, but it was not such a finding. He stated: 

63. …The requirement that ‘main contributing factor’ be established forms part of the 

definition of ‘injury’ in s 4 (b) (ii). It was, on the clear words of the provision, necessary 

that ‘main contributing factor’ be established before there could be a finding of ‘injury’. 

The worker moderates this submission in the subsequent letter (see [51] above) 

stating that a finding of ‘injury’ is established by the finding of aggravation when read 

together with the balance of the reasons. This submission is inconsistent with the 

fact that the reasons specifically concluded that ‘main contributing factor’ was not 

established, this being a component of the definition of ‘injury’ pursuant to s 4 (b) 

(ii)… 
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77. It follows that the test of ‘main contributing factor’ involves consideration of 

whether there were competing causal factors (both work and non-work related) of 

the aggravation, and whether on a consideration of relevant causal factors the 

employment represented the main contributing factor. 

78. The following may be taken from the above: 

(a) The test of ‘main contributing factor’ in s 4 (b) (ii) is more stringent than that 

in s 4 (b) (ii) in its previous form, which applied in conjunction with the test in s 

9A. There will be one ‘main contributing factor’ to an alleged aggravation injury. 

(b) The test of ‘main contributing factor’ is one of causation. It involves 

consideration of the evidence overall, it is not purely a medical question. It 

involves an evaluative process, considering the causal factors to the 

aggravation, both work and non-work related. Medical evidence to address the 

ultimate question of whether the test of ‘main contributing factor’ is satisfied is 

both relevant and desirable. Its absence is not necessarily fatal, as satisfaction 

of the test is to be considered on the whole of the evidence. 

(c) In a matter involving s 4 (b) (ii) it is necessary that the employment be the 

main contributing factor to the aggravation, not to the underlying disease 

process as a whole. 

Snell DP rejected ground (1). He discussed the Arbitrator’s reasons at length and noted 

that the lay evidence is consistent with the appellant suffering from significant problems 

when she resumed work after the miscarriage and that the medical evidence is consistent 

with aggravating factors both at work and away from work. The Arbitrator described the 

causation issue raised by the test of ‘main contributing factor’ and his description did not 

reveal any error. Snell DP stated: 

103. …As the Arbitrator correctly observed, there was no relevant medical opinion 

establishing that the test was satisfied. He observed that “explained medical opinion 

directed to this issue would have assisted”. He accepted that ‘main contributing 

factor’ could be established in the absence of specific medical opinion dealing with 

the point. The worker’s submissions on this ground, framed in terms of whether there 

was evidence to support a finding that exposure outside the workplace aggravated 

the worker’s condition, tends to invert the onus. The burden of establishing ‘main 

contributing factor’ rested on the worker, and the Arbitrator’s ultimate finding of fact 

was expressed appropriately in those terms… 

104. There was evidence of exposure to triggers in non-employment circumstances, 

which the worker found distressing, both before and after the appropriate deemed 

date of injury. There was lay evidence of such encounters occurring in non-

employment circumstances. There was the worker’s candid and accurate 

observation that she would be exposed to “pregnant people everywhere”. There was 

no medical evidence addressing the specific question of whether the test of ‘main 

contributing factor’ was satisfied. On the evidence overall, the Arbitrator’s decision 

that the worker had not discharged her onus of establishing ‘main contributing factor’ 

was properly open. It did not involve appealable error, applying Raulston and the 

authorities to which Raulston refers. 

Snell DP rejected ground (2). He noted that the worker sought to argue that although 

exposure to “triggers” could potentially occur in either a work or non-work situation, in a 

work situation it was more psychologically damaging as it demonstrated a “lack of empathy 

or support” in the employer’s failure to move her work-station. However, she did not raise 

that argument at first instance and she should not be permitted to raise it on appeal. He 

stated: 
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110. If I am wrong in that view, the argument is in any event without merit. The worker 

refers to no medical evidence in support of this proposition. Dr 6’s certificate dated 

11 September 2018 arguably offers some support. It refers to the worker’s desk being 

surrounded by human resources staff, and the worker being “constantly exposed to 

discussions and presence of pregnant people”. It says the worker is unable to exit 

this area, and this “triggers her PTSD and anxiety”. 

111. The probative force of this evidence is significantly affected by the Arbitrator’s 

rejection of “the [worker’s] evidence provided to doctors such as Dr [6] that there was 

‘constant exposure’ to maternity leave issues”. The Arbitrator described this as 

“inconsistent with the nature of the workplace and the evidence of the co-workers.” 

The lack of correlation between the history on which the opinion on which the 

certificate was based, and the facts as ultimately proven, deprive the opinion in the 

certificate of weight. 

112. Additionally, Dr 6 in a report dated 25 January 2019, agreed that the worker 

“exhibits personality dysfunction with narcissistic and borderline personality traits”, 

and the doctor said she found “it difficult to comment on the role work had in 

exacerbating/aggravating her mental health condition”. The Arbitrator specifically 

commented on this report. He said “it is difficult to give the certificates and other 

opinions provided by Dr 6 much weight when she subsequently expressed doubt in 

her latest opinion”. This finding on the weight to be afforded to Dr 6’s opinion is not 

the subject of any specific challenge on this appeal. It is appropriate that the reports 

of a doctor be read as a whole. It follows that Dr 6’s opinion on this argument is 

deprived of weight, as the Arbitrator concluded, having regard to the view in her latest 

report. The worker refers to no other medical evidence which is submitted to be 

supportive of this argument, and I have not found any support for it in the balance of 

the medical evidence. The worker’s statement dated 29 March 2019 does not refer 

to the triggers at work being more hurtful or damaging than triggers outside her 

employment, on the basis they demonstrated a lack of empathy and support. 

113. The Arbitrator accepted that the worker’s psychological condition was 

exacerbated by the refusal to move her workstation, which was consistent with her 

level of distress on 26 July 2018. The Arbitrator found there were probably “similar 

triggering events outside the workplace”. He referred to conversations with co-

workers referring to non-work triggers. 

114. The employer submits the Arbitrator was not satisfied the worker had 

discharged her onus of establishing employment was the ‘main contributing factor’ 

on the evidence, and that the worker has failed to demonstrate an error of fact or law 

in this regard. For the reasons given above in respect of both this ground and Ground 

No. 1, I accept that submission. 

Snell DP also rejected ground (3). The appellant alleged that the Arbitrator drew an 

inference regarding the presence of triggers outside the workplace in the absence of 

evidence. However, he held that this allegation is not right and the Arbitrator’s reasoning 

dealing with “main contributing factor” did not depend on that inference. There was both 

lay and medical evidence upon which the Arbitrator relied, but in any event as it did not 

affect the result, there is no appealable error. 

As the appellant’s appeal failed, and the employer did not press its cross-appeal in that 

event, Snell DP confirmed the COD. 
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WCC – Medical Appeal Decisions 

AMS assessed body parts that were not claimed due to an ambiguous referral – 

Evidence of inconsistent presentation by the worker – MAC revoked 

Toll Holdings Pty Ltd v Williamson [2020] NSWWCCMA 24 – Arbitrator Harris, Dr B 

Noll & Dr D Crocker – 18 February 2020 

On 8/08/2011 and 29/01/2016, the worker was injured at work. He claimed compensation 

under s 66 WCA based upon assessments from Dr Bodel (8% WPI for the right upper 

extremity (shoulder), 7% WPI for the cervical spine and 1% WPI for the skin). The appellant 

qualified Dr Machart, who assessed 3% WPI (work-related (8% WPI for the right shoulder, 

which he reduced to 6% WPI for pain behaviour and he also deducted ½ for the 2011 injury 

and 1/10 under s 323 WIMA). It disputed the claim. 

The worker filed an ARD claiming compensation for the right upper extremity and neck due 

to the nature and conditions of employment, with aggravations in June 2011 and on 

29/01/2016, but he did not plead a claim for the skin (scarring). By consent, an Arbitrator 

remitted the dispute to the Registrar for referral to an AMS for assessment of WPI of the 

right upper extremity and cervical spine. 

On 5/11/2019, Dr Anderson issued a MAC, which assessed 29% WPI of the right upper 

extremity (shoulder, elbow and wrist) and 0% WPI of the cervical spine, but he did not 

apply a deductible under s 323 WIMA. 

The appellant appealed against the MAC under ss 327 (3) (c) and (d) WIMA. The worker 

did not oppose the appeal and the MAP directed him to file and serve submissions in 

opposition by 13/02/2020 and to address whether AMS erred by making liability findings. 

However, he did not respond to this direction. 

The MAP held that the AMS erred because he purported to assess body parts that were 

not the subject of a claim and were not disputed and s 325 WIMA provides that an AMS is 

to provide a MAC as to the matters referred for assessment.  

The meaning of “Matters referred for assessment” was considered by Malpass AsJ in 

Aircons Pty Ltd v Registrar of the Workers Compensation Commission (NSW) [2006] 

NSWSC 322. His Honour noted the importance for a Referral to identify with precision that 

matters that are referred for assessment, so as not to infect the assessment process. He 

held that the AMS erred because he assessed matters other than those that were referred 

to him and his MAC did not comply with s 325 (1) WIMA. Further, O’Callaghan v Energy 

World Corporation Ltd [2016] NSWWCCPD 1, Roche DP stated, relevantly: 

[84] I do not accept that Aircons does not relate to the circumstances contemplated 

by grounds (a) and (b). Once it is accepted, as it must be, that a s 327 appeal is 

‘against a medical assessment’, Aircons is directly relevant and binding. As held in 

that case, an AMS can only give a certificate as to the matters referred for 

assessment. To say that the Medical Appeal Panel is not restricted to the matters in 

the original referral to the AMS ignores the fact that a matter does not get to a Medical 

Appeal Panel unless and until the Registrar is satisfied that, on the face of the 

application and any submissions made in support of it, at least one of the grounds 

for appeal specified in subsection (3) has been made out. 

The MAP held that the decisions in Jaffarie v Quality Castings Pty Ltd  [2018] NSWCA 88 

(Jaffarie No 2) and State of New South Wales v Bishop [2014] NSWCA 354 (Bishop), make 

it clear that an AMS is restrained by the nature of the referral and the medical dispute. The 

Referral should have specified, with some particularity, the part of the right upper extremity 

to be assessed. However, as there was no dispute regarding the wrist and elbow, the AMS 

was not entitled to assess them. This was a demonstrable error and the dispute required 

reassessment according to law 
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The appellant also complained that the AMS was required to use either a goniometer or 

inclinometer to measure movements in the right shoulder and he did not do so. However, 

the MAP held that the basis for this assertion does not arise from a reading of the MAC 

and it stated, relevantly (citations excluded): 

56. It is clear from a plain reading of s 327 (3) of the 1998 Act that the moving party 

must show that the assessment was made on the basis of incorrect criteria or the 

certificate contains a demonstrable error. The plain words of the section accord with 

the reasoning of Davies J in New South Wales Police Force v Registrar of the 

Workers Compensation Commission of New South Wales & Ors that the appellant 

must establish relevant error as defined in the section.  

57. Assuming, in favour of the appellant, that the AMS was required to use a 

goniometer or inclinometer, there is no suggestion that one was not used. There is a 

presumption of regularity that the AMS has performed such tests as might be 

required: Jones v the Registrar of the Workers Compensation Commission (Jones). 

A similar presumption arises with respect to regularity which affects administrative 

action: Bojko v ICM Property Services Pty Ltd and Jones. 

58. The particular measurements recorded by the AMS show precision with respect 

to the six ranges of movement in the shoulder. 

59. In these circumstances there is every reason to accept that the AMS used a 

goniometer. The appellant has not established this alleged error. 

60. The appellant’s other submissions alleging “inconsistency” are rejected. 

The MAP reassessed the right shoulder and agreed with the AMS’ findings that there was 

no pre-existing condition in the right shoulder and it assessed 14% WPI with respect to the 

injuries in 2011 and 2016. It revoked the MAC and issued a fresh MAC. 

Assessment of noise-induced hearing loss – AMS excluded frequencies below 2000 

Hz – Held: Assessment of the hearing loss is a matter of clinical judgment and AMS 

considered the relevant criteria and gave reasons why he excluded the lower 

frequencies - MAC confirmed  

Burke v Eastland Engineering Pty Ltd [2020] NSWWCCMA 28 – Arbitrator Dalley, Dr 

H Harrison & Dr J Scoppa – 21 February 2020 

The appellant was exposed to loud industrial noise between 1964 and 2017 and in 2007, 

an assessment of 15% WPI was made with respect to noise-induced hearing loss.  

On 30/09/2019, Dr Fernandes issued a MAC, which assessed 13% WPI. He diagnosed 

noise-induced hearing in the upper middle and treble frequencies and “an excess loss of 

uncertain origin (non-occupational) in the bass and lower middle frequencies and age-

related hearing loss”. He excluded frequencies below 2 kHz because the almost-flat 

configuration of the audiogram and the magnitude of the losses obtained in the lower 

frequencies was not compatible with that of a noise-induced hearing loss. Also, in noise-

induced hearing losses, the threshold at a higher frequency is not equal or better than that 

of a lower frequency. This is not consistent with the mode in which a noise-induced lesion 

spreads to the lower frequencies. 

However, the appellant appealed against the MAC under ss 327 (3) (c) and (d) WIMA. 

The MAP held that the AMS erred in describing the exclusion of hearing loss below 2000 

Hz as being required under s 323 WIMA. That section refers to impairment relating to 

previous injury or pre-existing condition or abnormality, but as Schmidt J held in Cole v 

Wenaline Pty Ltd [2010] NSWSC 78, the relevant time at which the pre-existing condition 

or abnormality is to be assessed or considered is prior to the exposure to noise.  
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However, the AMS’ mis-labelling of the deduction for non-work-related hearing loss does 

not affect the accuracy of his conclusion, as the MAC correctly reflects the AMS’ reasoning 

by recording the overall binaural hearing loss and then deducts losses relating to the 

frequencies below 2000 Hz and presbycusis to arrive at an assessment of work-related 

binaural hearing loss. After adding a further 1% for tinnitus and making a deduction in 

respect of the earlier assessment, he correctly recorded that s 323 WIMA is not applicable.  

The MAP was satisfied that the AMS accurately assessed the hearing loss and stated: 

38. The Panel accepts that it is difficult to follow the reasoning of the AMS with regard 

to this second point. The Panel accepts that the evidence of the audiometry suggests 

a severe and unusual loss at frequencies below 2000 Hz. The respective audiograms 

in evidence suggest that the substantial losses below 2000 Hz are probably unrelated 

to noise exposure and due to other causes. If the AMS intended to convey that 

comparison of the extent of loss of the higher frequencies with the extent of loss at 

the lower frequencies suggested that losses at the lower frequencies were due to 

causes other than industrial noise then he was entitled to draw that conclusion. 

39. The Panel understands the AMS to be saying that the extent of loss at the lower 

frequencies is so extensive as to be unlikely to be caused by exposure to noise. The 

Panel agrees that the conclusion; “this is not consistent with the mode in which a 

noise induced lesion spreads to the lower frequencies” is correct… 

41. The AMS has considered the nature and duration of occupational noise exposure 

as well as the nature and extent of the hearing losses at the relevant frequencies. 

Based on those considerations the AMS has exercised his clinical judgement to 

arrive at the conclusion expressed in the MAC. 

42. Although experts may disagree in the interpretation of the material available to 

the AMS, the conclusion reached by the AMS was open to him as a matter of clinical 

judgement. Demonstrable error has not been established. 

Accordingly, the MAP confirmed the MAC. 

Injuries to left shoulder and neck and consequential DVT in the right leg – MMI not 

yet reached with respect to the right leg – MAC revoked pending further 

investigation  

Delinicolis v Melissa Pty Ltd [2020] NSWWCCMA – Arbitrator Wynyard, Dr J Bodel & 

Dr M Burns – 26 February 2020 

At about Christmas 2015, the appellant complained of left shoulder pain and he was unable 

to work after 14/04/2016. He was diagnosed with calcific tendonitis and subacromial 

bursitis and underwent surgery on 5/07/2016. However, the following day he was 

diagnosed with a DVT in his right leg, which required a bypass of the right external iliac 

artery. 

On 19/09/2019, Arbitrator Homan issued a COD and SOR, which referred a dispute 

regarding permanent impairment of the cervical spine, left upper extremity (shoulder) and 

right lower extremity to an AMS for assessment with a deemed injury date of 14/04/2016. 

On 5/11/2019, Dr Dixon issued a MAC, which assessed combined 9% WPI (0% WPI for 

the cervical spine, 5% WPI for the left upper extremity and 4% WPI for the right lower 

extremity). However, the appellant appealed against the assessments for the cervical spine 

and right lower extremity under ss 327 (3) (c) and (d) WIMA. 

The appellant sought to rely upon fresh evidence in the appeal, namely a referral from his 

GP to Dr Sceats (Cardiologist) dated 4/01/2020 and a Discharge referral from Concord 

Hospital dated 30/12/2019. The MAP admitted both documents into evidence.  
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The MAP noted that the AMS diagnosed an aggravation of previously asymptomatic 

spondylosis in the lower cervical spine, but found no radicular signs and assessed 

impairment under DRE Category I. While the AMS noted that the appellant relied upon Dr 

McKechnie’s diagnosis of disc protrusions at the C5/6 and C6/7 levels with mild central 

and bilateral foraminal stenosis, he did not find any evidence of radiculopathy upon clinical 

examination, the AMS was bound to assess him as he presented on the day of 

assessment. It confirmed the assessment of 0% WPI for the cervical spine. 

However, the MAP revoked the MAC because the fresh evidence indicated that MMI had 

not been reached with respect to the right lower extremity. In doing so, it observed that the 

right leg condition was serious and should be properly investigated. 

WCC – Arbitrator Decisions 

Failure to discharge onus of proving psychological injury 

Dost v Target Australia Pty Limited [2020] NSWWCC 44 – Arbitrator Isaksen – 14 

February 2020 

The worker was employed as a Customer Services Attendant. She alleged that she 

suffered a psychological injury on 4/05/2010, when the Store Manager took over dealing 

with a customer, whom she was having some problems dealing with at the checkout, and 

he yelled “You shut your mouth” at her in front of other customers and staff. She claimed 

weekly payments, s 60 expenses and lump sum compensation for 17% WPI. However, the 

respondent disputed the claim under ss 4, 11A, 33, 60 & 66 WCA. 

Arbitrator Isaksen entered an award for the respondent. After discussing the lay evidence 

and medical evidence in some detail, he was not satisfied that the worker had discharged 

her onus of proving that the incident occurred in the manner alleged. He noted that the co-

worker whom the worker alleged witnessed the alleged incident, did not corroborate her 

version of events and that there were no other witnesses. He also noted significant 

inconsistencies in her evidence, including the date upon which she attended her GP. 

Further, he noted that while the worker denied any previous stress-related illnesses, there 

was considerable medical evidence of previous stress-related illnesses. This included a 

report from a psychiatrist dated 5/03/2001, which recorded a 5-year history of depressed 

mood and multiple physical pains and a report of anxiety and depression on 12/06/2007 

and a reference to domestic violence in 2000. He stated: 

91. The applicant has not been forthright in the statement that she provides to a 

representative of the respondent at the initial stages of an investigation into her claim. 

This, in addition to her evidence as to when she attended her doctor and the reason 

for that attendance after the subject incident, reinforces my doubts as to the reliability 

of the applicant’s evidence. 

92. I accept the evidence of Ms Mohammadieh, who was in close proximity to the 

applicant, did not hear Mr Farnsworth tell the applicant to shut her mouth, and who 

the applicant believes would have heard those words being spoken. I have also 

identified inconsistencies in the applicant’s evidence which causes me to doubt the 

reliability of the applicant’s evidence. It is for these reasons that I am not satisfied 

that Mr Farnsworth did yell: “you shut your mouth” at the applicant on 4 May 2010 at 

the registers at the Chatswood store of the respondent. 

93. During the course of the arbitration I asked Ms Zafi, who appeared for the 

applicant, as to why I would accept the applicant’s evidence as to what occurred 

during the subject incident as opposed to the witnesses relied upon by the 

respondent. Ms Zafi said that the applicant had not been the subject of any previous 

disciplinary action. She also said that it was out of character for the applicant to say 

something or overreact in the circumstances which she found herself in. 
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94. That response did not really answer my question. There is nothing to cause me 

to doubt that the applicant was not a good employee. She had worked for the 

respondent for some three years and states that she enjoyed her job. Mr Farnsworth 

states that he had cause in the past to counsel the applicant about being 

argumentative with her supervisors, but this was done informally. Ms Mohammadieh, 

as one of the applicant’s immediate supervisors, makes no complaint about the 

applicant in her statement. 

95. In Attorney General’s Department v K [2010] NSWWCCPD 76, DP Roche said 

in regard to psychological injury in the workplace at [54]: 

The critical question is whether the event or events complained of occurred in 

the workplace. If they did occur in the workplace and the worker perceived 

them as creating an ‘offensive or hostile working environment’, and a 

psychological injury has resulted, it is open to find that causation is established. 

A worker’s reaction to the events will always be subjective and will depend 

upon his or her personality and circumstances. It is not necessary to establish 

that the worker’s response was ‘rational, reasonable and proportional’. 

96. From my review of the evidence the applicant has failed to meet the “critical 

question” that the event which she claims to have caused her injury, being that Mr 

Farnsworth yelled at her: “you shut your mouth”, did actually happen. 

97. The applicant does not claim that her psychological injury has been caused by 

anything other than quite specific verbal abuse. The cause of injury described in the 

ARD is: 

The Claimant sustained severe psychological injury during the course of her 

employment when she was ‘abused’ by her manager following a disagreement 

with a customer. 

98. The first two medical certificates issued by Dr Lawrence following the subject 

incident refer to psychological symptoms after abuse from a manager. Dr Cameron 

records that the applicant was injured by what she felt was an abusive attack by her 

manager and makes a diagnosis of Situational Stress Reaction. There are no other 

causes of injury identified by these treating doctors. The applicant does not claim 

that she has been injured by being the subject of a reprimand by Mr Farnsworth in 

front of customers and other staff, or by any conduct by anyone on behalf of the 

respondent following the incident on 4 May 2010. 

Sections 66 (1A) WCA & 322A WIMA - Application for reconsideration of a COD under 

s 350 (3) WIMA due to alleged deterioration & an alternative application for worker 

to lodge an appeal against a MAC issued in 2016 refused  

Abdou v Australian Concert & Entertainment Security Pty Ltd [2020] NSWWCC 46 – 

Senior Arbitrator Capel – 17 February 2020 

On 8/10/2010, the worker injured his back and left upper extremity at work. In 2011, he 

claimed compensation under s 66 WCA and the dispute was referred to an AMS. On 

28/02/2012, Dr Stephenson issued a MAC, which assessed 8% WPI based on a diagnosis 

of a comminuted fracture of the left middle finger. 

On 19/09/2014, the worker made a further claim under s 66 WCA, based upon reports from 

Dr Ellis (71% WPI), Dr Bolin (13% WPI for upper and lower digestive tract) and Dr Freiberg 

(20% WPI (sleep apnoea). However, the insurer disputed the allegations of injury or 

consequential conditions (sleep disorder, psychological condition, gastric function, nerve 

or neurological condition and CRPS).   

On 18/03/2015, the worker filed an ARD that claimed compensation under s 66 WCA, but 

it did not seek an assessment for a threshold dispute for WIDs.  
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At conciliation on 22/06/2015, the matter was referred to two AMSs for non-binding 

opinions about s whether the symptoms in the upper and lower digestive tracts and sleep 

apnoea were consequential to the injuries suffered on 8/10/2010. 

Dr Kaufman opined that the sleep apnoea was a pre-existing condition that may have been 

aggravated by the use of analgesics. Dr Garvey diagnosed dyspepsia, functional 

gastrointestinal disease and non-alcoholic Steatohepatitis syndrome that resulted from the 

work-related injuries. However, those proceedings were discontinued following Court of 

Appeal’s decision in Cram Fluid Power Pty Ltd v Green, but they were restored following 

the proclamation of the 2015 amending Regulation. 

Arbitrator Harris conducted an arbitration in February and March 2016 and he determined 

that the upper and lower digestive tract symptoms and sleep disorder were consequential 

injuries. He remitted the matter to the Registrar for referral to an AMS to assess WPI of the 

lumbar spine, left upper extremity, sleep and arousal disorder and upper and lower 

digestive tracts. 

On 27/05/2016, Dr Bryant issued a MAC that assessed 9% WP due to sleep apnoea, but 

he reduced this to 0% WPI on the basis that he had clinically significant sleep apnoea 

before the injury occurred and a history of multiple attempts to lose weight and there was 

no evidence of sufficient post-injury weight gain to explain the development of that 

condition. 

On 27/05/2016, Dr Davis also issued a MAC that assessed 11% WPI (0% WPI (lumbar 

spine), 0% WPI (left upper extremity), 2% WPI (upper digestive tract) and 1% WPI (lower 

digestive tract). 

The worker appealed against Dr Bryant’s MAC, but a MAP confirmed it and on 3/01/2017, 

the Commission issued a COD that ordered the respondent to pay him $4,400, 

representing the amount payable for 11% WPI less the previous award. 

On 18/12/2017, the insurer advised the worker that his weekly payments would cease after 

260 weeks under s 39 WCA. That day, the worker gave notice of a further claim under s 

66 WCA for 55% WPI based upon a report from Dr Powell. 

On 14/02/2018, the insurer conceded that the worker was a worker with highest needs for 

the purposes of s 39 WCA. However, on 26/02/2018, it disputed the further claim under s 

66 WCA based upon s 66 (1A) WCA. 

On 26/10/2018, the worker’s solicitor served a pre-filing statement, statement of claim and 

statement of particulars on the respondent’s solicitor. On 27/11/2018, the respondent’s 

solicitor served a pre-filing defence and raised a threshold dispute under s 151H WCA. On 

6/02/2019, it disputed that the worker was entitled to make the further claim under s 66 

WCA and it maintained that position on review on 12/06/2019. 

On 23/08/2019 and 20/09/2019, the worker’s solicitor wrote to the Commission seeking a 

reconsideration of, or an appeal against, Dr Davis’ MAC on the basis that the worker’s 

condition had deteriorated. However, both applications were rejected. On 6/11/2019, the 

current application was filed. 

Senior Arbitrator Capel conducted a teleconference on 13/11/2019. Counsel for the 

worker sought a reconsideration and rescission of the COD dated 3/01/2017 under s 350 

(3) WIMA base don the alleged deterioration and indicated that if the application 

succeeded, the worker would seek a referral back to Dr Davis under s 329 WIMA. 

Alternatively, he would seek to appeal against that MAC under ss 327 (3) (a) and (b) WIMA.  

The Senior Arbitrator refused the application and his reasons are summarised below:  

• Dr Davis’ MAC was not subject of an appeal and it is conclusively presumed to be 

correct as to the degree of WPI under s 326 (1) WIMA;  



WIRO Bulletin #58 Page 15 

• Section 327 WIMA  identifies 4 specific grounds for an appeal. The worker intends 

to rely upon ss 327 (3) (a) and 327 (3) (b) WIMA in any future appeal to a MAP; 

• Section 327 (7) WIMA provides that there can be no appeal against a MAC once the 

dispute has been determined by a court or the Commission or by a Complying 

Agreement. Therefore, given that the COD issued on 3/01/2017 determined the 

dispute, an appeal at this stage is not an option. Accordingly, Dr Davis’ MAC is 

conclusively presumed to be correct as to the degree of WPI by reason of s 326 (1) 

WIMA; 

• Section 378 WIMA gives the Registrar the power to reconsider any matter and 

rescind, alter or amend any decision that the Registrar has dealt with. So, he has the 

power to reconsider the COD, which is a decision of the Commission, but not a MAC, 

which is the decision of an AMS, who is not a member of the Commission. In the 

absence of a successful appeal to a MAP, the MAC is conclusively presumed to be 

correct and is binding on the parties; 

• The worker is faced with the restrictions in s 66 (1A) WCA, which provide that only 

one claim can be made for permanent impairment compensation. This is consistent 

with the reasoning of the Court of Appeal in Cram Fluid Power Pty Ltd v Green, the 

interpretation of cl 11 of Sch 8 of the Workers Compensation Regulation 2016 (the 

2016 Regulation), and the analysis of what constitutes a claim in terms of s 66 (1A) 

WCA in Woolworths Ltd v Stafford. The one claim, which was made after 19/06/2012. 

was made on 19/09/2014; 

• A further complication arises as a result of s 332A WIMA, which provides that only 

one assessment of the degree of permanent impairment may be made. It prohibits 

the referral to an AMS for a further assessment, but this is subject to the appeal 

provisions in s 327 WIMA; 

• In Lizdenis v Centrel Pty Ltd [2016] NSWWCC 21, Arbitrator Harris considered 

whether a COD that was issued following an unsuccessful appeal against a MAC 

under ss 327 (3) (c) and (d) WIMA, should be reconsidered to allow the worker to 

lodge a second appeal against the MAC under ss 327 (3) (a) and (b) WIMA. The 

facts in this matter largely mirror those in Lizdenis. The Arbitrator was satisfied that 

the worker had established a deterioration in her shoulder condition and noted the 

difficulty in applying the reasoning in Cram Fluid to the conflict between s 66 (1A) 

WCA and s 327 (3) WIMA because s 2A (3) WIMA provides that the WIMA prevails 

over the WCA in instances of inconsistency. He saw no difference between an appeal 

against the MAC based on deterioration and a further claim for deterioration after a 

resolution by way of complying agreement and held that it would be inconsistent with 

the purpose and context of s 66 (1A) WCA to allow an appeal based on a 

deterioration following a MAC. He held that s 66 (1A) WCA is the leading provision 

and s 327 (3) (a) WIMA must give way to it; 

• However, Arbitrator Harris distinguished between a claim for compensation and a 

threshold dispute for WIDs. He held that the worker could seek to appeal the MAC 

on the threshold dispute under ss 327 (3) (A) and (b) WIMA, but he did not have the 

power to rescind the COD to allow the appeal, as he had determined that the COD 

should not be rescinded to allow an appeal in respect of the claim under s 66 WCA; 

• Arbitrator Harris made a consistent decision in Habib v Glowmeat Pty Ltd [2016] 

NSWWCC 114; 

• He applied Arbitrator Harris’ reasoning in Parsons v Dell Australia Pty Ltd [2019] 

NSWWCC 210, in which the facts were similar, and held that the worker had made 

his “one claim” and any further claim was precluded by S 66 (1A) WCA. Further, s 

322A WIMA restricted the worker to only one assessment of WPI absent an appeal 
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under s 327 WIMA. His determination was upheld upon appeal (Parsons v Dell 

Australia Pty Ltd [2020] NSWWCCPD 2); and 

• Based upon the reasoning in Cram Fluid, Lizdenis, Habib and Parsons, the worker 

is precluded from making any further claim under s 66 WCA. 

The Senior Arbitrator stated that in the event that his interpretation was incorrect, it was 

necessary to consider the merits of the application for reconsideration. He noted that 

Arbitrator Johnstone (as he then was) summarised the applicable principles under s 350 

(3) WIMA in Howell v Stringvale Pty Ltd [2005] NSWWCC 64, as follows: 

• The power to reconsider is unlimited: Hilliger v Hilliger (1952) 52 SR (NSW) 105, but 

discretionary: Galea v Ralph Symonds Pty Ltd (1989) 5 NSWCCR 192. However, it 

is important to keep in mind the distinction between the existence of the power and 

the occasion of its exercise: Hilliger at 108. 

• The general rule is that public interest requires that litigation should not proceed 

interminably, and courts must be on their guard to refuse to allow the same matter to 

be litigated again and again. Nevertheless, it is appropriate to exercise the power.to 

remedy some manifest injustice: Southern Tableland Health Service v Solomon 

(1999) 19 NSWCCR 235 at [26].  

• The power applies to both questions of fact and law, and is not limited to changed 

circumstances or fresh evidence: Hardaker v Wright & Bruce Pty Ltd (1960) 62 SR 

(NSW) 244 at 248 and 249. 

• The section overrides the common law doctrine of estoppel: Lambidis v 

Commissioner of Police (1995) 12 NSWCCR 225, but the discretion should not be 

exercised where the party has unreasonably refrained from raising the issue in the 

earlier proceedings: Southern Tableland Health Service v Solomon (1999) 19 

NSWCCR 235 at [26]. See Port of Melbourne Authority v Anshun Pty Ltd (1981) 147 

CLR 589. 

• New evidence must be distinguished from additional evidence as opposed to fresh 

evidence: Maksoudian v J Robins & Sons Pty Ltd (1993) 9 NSWCCR 642. If the 

evidence was readily available at the time of the first hearing, this is a factor to be 

weighed in considering whether or not to exercise the discretion: Southern Tableland 

Health Service v Solomon (1999) 19 NSWCCR 235 at [58]. However, any new 

evidence must be such that it would have been a determining factor in the decision: 

Galea v Ralph Symonds Pty Ltd (1989) 5 NSWCCR 192. 

• Other grounds for the exercise of discretion include where the original decision maker 

did not consider an available and possibly determinative argument: Lasaitis v Email 

Ltd (1990) 6 NSWCCR 154 at 171A. But where the Commission does not have 

jurisdiction to determine the particular matter asserted, the discretion should not be 

exercised: Galea v Ralph Symonds Pty Ltd (1989) 5 NSWCCR 192. 

• Mistake or inadvertence on the part of legal advisers is an insufficient ground: Hurst 

v Goodyear Tyre & Rubber Co (Australia) Ltd [1953] 27 WCR (NSW) 29 at 30. But 

disposal of litigation by legal advisers on a basis contrary to their instructions has 

been held to be sufficient: Sorcevski v Steggles Pty Ltd (1991) NSWCCR 315. 

• An application must be brought without delay and the matter raised must be of such 

a nature that it would have affected the outcome of the original decision: Southern 

Tableland Health Service v Solomon (1999) 19 NSWCCR 235 at [26]. 
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As to whether the fresh evidence supports a deterioration since the MAC issued (of which 

the worker bears the onus of proof), the Arbitrator noted that in Riverina Wines Pty Ltd v 

Registrar of the Workers Compensation Commission [2007] NSWCA 149, Campbell JA 

(Hodgson JA & Handley AJA agreeing) stated: 

Considering that submission involves, first, construing section 327 (3) (a). 

‘Deterioration’ of a person’s condition is an inherently relational concept. It involves 

the condition in question having become worse than it previously was, at some 

particular point in time. In my view, the ‘deterioration’ that section 327 (3) (a) talks of 

is a deterioration from the degree of impairment that has been certified by the MAC, 

over the time since the examination or examinations on the basis of which the MAC 

was issued took place. That conclusion follows from the fact that the appeal in 

question is, as section 327 (2) requires, against a matter as to which the assessment 

of an AMS certified in a MAC is conclusively presumed to be correct. 

Handley AJA also indicated that that s 327 (3) (a) WIMA “does not authorise a challenge 

to the correctness of the certificate as at the date it was given. It is entirely focused on what 

has happened to the worker since.” 

In Riverina Wines, the medical reports of the worker’s independent medical experts  

recorded histories, findings on examination, and opinions that were diametrically opposed 

to those made by the AMS. This raised issues as to whether there had been any 

deterioration, as the evidence seemed to suggest that there had been no change in the 

worker’s condition before and after the examination by the AMS. 

The Senior Arbitrator held that the evidence of deterioration was by no means persuasive 

and he was not satisfied that there is sufficient evidence to support a deterioration that 

would result in a different assessment of WPI by Dr Davis or another AMS, if a further 

referral was an option. 

With respect to “delay”, the Senior Arbitrator noted that in Maksoudian v J Robins & Sons 

Pty Ltd [1993] NSWCC 36, Bishop CCJ stated that after the fresh evidence is obtained, 

the application for reconsideration “has to move with appropriate speed and diligence to 

bring that matter to the Court’s attention.” However, in this matter, the worker has not 

moved with appropriate speed and diligence. He only appealed against Dr Bryant’s MAC 

and that MAC was confirmed on appeal. He chose not to appeal against Dr Davis’ MAC 

and it was not until 7/12/2017, that he made a further claim under s 66 WCA. His 

applications for reconsideration in August 2019 and September 2019 were rejected for 

procedural reasons and it was nit until 6/11/2019, that a valid application was made. There 

was no explanation for the delay and he was not persuaded that the discretion to 

reconsider the COD should be exercised. Further, it would not be in the public interest to 

reconsider the COD so that further litigation can be undertaken. 

As to whether it is in the interests of justice that the COD should be rescinded because 

there is some practical injustice in allowing it to stand, the Senior Arbitrator held that he is 

required to do justice between the parties based on the substantial merits of the case. It is 

possible that the worker may suffer prejudice if he declined to reconsider the COD, but a 

further assessment might not achieve the desired outcome and even if reconsideration is 

granted, the Registrar may refuse to refer the matter to another AMS or to Dr Davis. Section 

354 (3) WIMA requires him to act according to equity, good conscience and the substantial 

merits of the case. Based on the evidence before him, he was not satisfied that the 

application for reconsideration should be granted. 
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Psychological injury – allegations of misconduct following an application for an 

Apprehended Domestic Violence Order against the worker – Section 11A WCA 

defence successful 

Wilkinson v State of New South Wales [2020] NSWWCC 47 – Arbitrator Homan – 17 

February 2020 

The worker was employed by NSW Police Force as a civilian Crime Scene Officer. She 

alleged that she suffered a psychological injury as a result of allegations of misconduct that 

the employer wrongly made against her. The insurer disputed the claim and she filed an 

ARD claiming weekly payments for a closed period and s 60 expenses.  

Arbitrator Homan determined that the worker suffered a psychological injury and that the 

letter from the employer alleging misconduct and the subsequent internal investigation 

were the main contributing factors to the aggravation or exacerbation of her psychological 

condition.  However, she upheld the s 11A defence as the issuing of the letter and the 

following investigation could broadly be described as action with respect to discipline. As 

to whether the action is reasonable, the Arbitrator stated, relevantly: 

115. I accept that there were two inaccuracies in the expression of the allegations of 

misconduct in the letter the applicant says she received on 13 February 2019. There 

is no evidence before me that interim orders had been issued in response to the 

ADVO application at the time the letter was given to the applicant. I also accept that 

the ADVO application did not specifically allege that the applicant or another person 

had broken into Mr Wilkinson’s home. 

116. I do not accept, however, that the inaccuracies I have found above involved a 

degree of negligence or carelessness in the preparation of the document such as to 

render the respondent’s action in issuing it unreasonable. Rather the inaccuracies 

appear to reflect a lack of precision in interpreting and representing the ADVO 

application. The evidence before me does not indicate that the inaccuracies were 

deliberate or malicious. 

117. Apart from these discrepancies, I am satisfied that the manner in which the 

allegations were expressed broadly aligned with the information set out in the ADVO 

application. It is clear from a comparison of the two documents that the allegations 

of misconduct derived from the ADVO application and were not otherwise invented 

or concocted by the employer. 

118. The allegations in the ADVO application did not involve matters unrelated to the 

applicant’s work. The allegations suggested a misuse of the applicant’s position 

within the NSW Police Force to threaten or intimidate Mr Wilkinson. If correct, the 

allegations suggested a serious breach of the relevant code of conduct and a breach 

of the Crimes Act. Whether or not the allegations were true, I am satisfied that it was 

reasonable and appropriate for the allegations to be investigated by the respondent. 

119. The evidence does not indicate that the allegations in the ADVO application 

were treated as factually correct by the employer or that they resulted in any final 

disciplinary action. Rather, interim safety measures were put in place while the 

allegations were investigated and the applicant invited to respond to them. 

120. I am satisfied that the manner in which the allegations were put to the applicant 

for her response was reasonable. The letter addressed to the applicant made clear 

that the allegations were not yet proven or regarded as factually correct. The 

allegations were particularised, in writing, in sufficient detail and in a manner which 

would enable the applicant to meaningfully respond to them. The applicant was 

invited to respond to the allegations and given a reasonable period of time in which 

to do so, being two weeks from receipt of the letter. The applicant was advised of the 

consequences if the allegations were subsequently proven. 
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121. The evidence indicates that the applicant was in fact able to successfully 

respond to the allegations. A written response was prepared on her behalf by the 

Public Service Association. A further response was prepared by the applicant 

directly. It is apparent that the applicant’s response was given appropriate 

consideration and resulted in a final decision that the allegations were not sustainable 

and the applicant had not engaged in misconduct. As a result, no disciplinary action 

was taken and no record of the complaint entered onto her personnel file. Nothing in 

the material before me suggests that the investigation of the allegations of 

misconduct or the outcome was procedurally unfair or otherwise unreasonable. 

122. Although the applicant does not rely on the restrictions imposed under the 

Interim Risk Management Plan as being the main causative factor to her 

psychological injury I am further satisfied that such action, to the extent that it 

contributed to the applicant’s psychological condition was reasonable and 

appropriate and may also be described as action with respect to discipline. The 

Interim Risk Management Plan does not appear on its face to be punitive. It makes 

clear that the allegations of misconduct and ADVO application were not finalised and 

the plan did not represent final management action. The strategy was voluntary and 

the applicant was made aware of and provided with appropriate support services and 

networks. The plan was, in my view, a reasonable interim response to the allegations 

made against the applicant having regard to the nature of the allegations and the 

applicant’s position within the NSW Police Force. 

123. Having regard to the evidence as a whole, I am satisfied that the applicant’s 

psychological injury was predominantly caused by reasonable action taken or 

proposed to be taken by or on behalf of the respondent with respect to discipline 

pursuant to s 11A (1) of the 1987 Act. 

Accordingly, the Arbitrator entered an award for the respondent. 

Prescription of medicinal cannabis is medical and related treatment for the purposes 

of s 59 WCA  

Longworth v Secretary, Department of Transport [2020] NSWWCC 52 – Arbitrator 

McDonald – 26 February 2020 

The worker was employed by the respondent as a Driving Examiner. On 28/03/2018, she 

injured her back at work and claimed compensation. The insurer approved weekly 

payments, but it disputed that lumbar fusion surgery was reasonably necessary medical 

and related treatment as a result of the injury and that prescription of medicinal cannabis 

was “medical and related treatment” for the purposes of s 59 WCA.  

Arbitrator McDonald determined that the spinal surgery was reasonably necessary 

treatment as a result of the injury and that the prescription of medicinal cannabis was 

medical and related treatment for the purposes of s 59 WCA. Her reasons for the latter 

decision are summarised below. 

The Arbitrator noted that the respondent relied upon an opinion from Dr Ditton, Pain 

Management Specialist, who stated: 

Ms Longworth said that she had then been referred to Dr Ferris. He had  obtained 

approval from the TGA to prescribe a cannabinoid preparation for a period of twelve 

months. Ms Longworth said that Dr Ferris had recommended medicinal cannabis 

partly because she has been unable to tolerate any opioid medication. She said that 

she had initially been prescribed a preparation of cannabidiol. She said that she 

hadn't noticed much change when taking this preparation. She said that she had then 

been prescribed a combination of  cannabidiol and THC (Tetra-hydro cannabinoid). 

Ms Longworth said that she  felt better when taking this preparation. She said that 
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when she took it at night  it helped her sleep., She said that during the day it improved 

her sense of  well-being and she had felt more able to manage her pain… 

It is my opinion that medicinal cannabis is reasonably necessary. However, on the 

basis of the available evidence it is unlikely that this treatment will  reduce pain 

significantly or improve functional or work capacity.  

I note that the TGA has approved the use of medicinal cannabis for Ms Longworth. 

Dr Ditton set out the Therapeutic Goods Administration Guidelines and stated: 

A comprehensive socio-psycho-biomedical assessment of the patient with CNCP is 

appropriate. This has been done.  

The use of medications, including medicinal cannabis, is not the core  component of 

therapy for CNCP; Medicinal cannabis is expected to provide minor benefits to sleep 

and well-being only.  

Patient education is a critical component of therapy for CNCP, particularly with 

respect to expectations of drug therapy. Ms Longworth has attended  the STEPP 

program.  

There is a need for larger trials of sufficient quality, size and duration to  examine the 

safety and efficacy of medicinal cannabis use in CNCP. (p. 3) Uncontrolled trials are 

not helpful.  

In the absence of strong evidence for dosing and specific preparations of  cannabis 

or cannabinoids in the treatment of CNCP, it is recommended  that any treating 

physician who elects to initiate cannabinoid therapy  should assess response to 

treatment, effectiveness and adverse effects  after 1 month. This is best achieved as 

part of a research project or clinical audit. (p.14) Dr Ferris would be responsible for 

appropriate monitoring.  

Provided that these guidelines are adhered to it is my opinion that it is  reasonable 

for Dr Ferris to prescribe medicinal cannabis for Ms Longworth.  

Under these circumstances, it is also reasonable that Dr Ferris should be  able to 

evaluate different preparations. However, preparations including THC should be 

monitored carefully in relation to possible psycho-active  effects…  

It is my opinion that any benefit of this treatment will be limited. It is unlikely that there 

will be significant pain relief. I note the benefits reported by  Ms Longworth did not 

directly relate to pain reduction. 

Dr Ditton also noted that Canadian pain medicine physicians have endorsed the use of 

medicinal cannabis for chronic pain and that as TGA had approved its use, it was 

reasonable and appropriate that trained physicians should be able to prescribe it, provided 

that the TGA Guidelines are followed. 

The respondent resisted this claim on the basis that the treatment is experimental, not 

registered and is still undergoing clinical trials., but the Arbitrator held that this was 

prescribed by a medical practitioner and was approved by both Commonwealth and NSW 

organisations. She stated: 

69. … I am satisfied that the treatment falls within sub paragraph (a) of the definition 

of medical and related treatment. 

70. I was not taken to any definition of therapeutic. Some guidance can be gained 

from the definition of therapeutic use in the Therapeutic Goods Act 1989 (Cth): 
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Therapeutic use means use in or in connection with: 

(a) preventing, diagnosing, curing or alleviating a disease, ailment, defect or 

injury in persons; or 

(b) influencing, inhibiting or modifying a physiological process in persons; or 

(c) testing the susceptibility of persons to a disease or ailment; or 

(d) influencing, controlling or preventing conception in persons; or 

(e) testing for pregnancy in persons; or 

(f) the replacement or modification of parts of the anatomy in persons. 

The Arbitrator held that the treatment is therapeutic and was prescribed to alleviate the 

effects of the injury and it therefore satisfied s 59 (b) WCA. She stated that the lack of 

registration is immaterial if appropriate approvals have been granted, and they have been. 

Ongoing clinical trials are not, of themselves, reason to exclude the treatment from the 

definitions and a reading of the plain words of s 59 does not prevent it from falling within 

its terms. Therefore, the prescription of medicinal cannabis is medical and related 

treatment within the meaning of s 59 WCA and she ordered the respondent to pay the 

costs of that treatment. 

.…………………………………………………………………………………………… 

FROM THE WORKERS COMPENSATION 
INDEPENDENT REVIEW OFFICER 

If you wish to discuss any scheme issues or operational concerns of the WIRO office, I 

invite you to contact my office in the first instance.  

 

Kind regards, 

Simon Cohen 


