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Court of Appeal Decisions 
Contributory negligence – whether there was error in finding of contributory 
negligence in circumstances where the worker was required to adopt a system of 
work – whether primary judge erred  

Williams v Metcash Trading Ltd [2019] NSWCA 94 – Meagher JA, White JA & 

Simpson AJA – 3 May 2019 

Background 

The appellant worked in a product distribution centre operated by the respondent. He sued 

the respondent for damages in the District Court for a personal injury that he allegedly 

sustained while working on 1 June 2012.  

Judge Dicker SC found that: (1) the appellant was injured on 1 June 2012 as a result of 

lifting 2 boxes of dog food from under a rack (or “pick slot”) that was 1.4 metres in height; 

(2) the respondent breached its duty of care to the appellant by requiring the cartons to be 

picked from a rack measuring only 1.4m in height, but that the breach did not sound in 

damages because it did not cause the injury; and (3) the injury was solely caused by the 

appellant’s conduct in lifting 2 boxes at a time. However, he assessed damages and 

contributory negligence (in case his finding on causation was found to be erroneous) and 

held that any award of damages should be reduced by 20% for contributory negligence. 

Appeal and Cross-appeal 

On appeal, the appellant challenged Judge Dicker’s findings: (1) that the negligence was 

not causative of his harm; and (2) that the award of damages would have been reduced 

by 20% on account of his contributory negligence. The respondent cross-appealed and 

challenged the findings: (3) that requiring boxes of dog food to be lifted from a pick slot 

1.4m in height was a breach of its duty of care; and (4) as to damages. 
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The Court of Appeal allowed the appeal and its reasons are summarised below.  

Ground (1) - The Court set aside Judge Dicker’s finding that the negligence did not cause 

the appellant’s injury as his finding was vitiated by a failure to consider whether the injury 

would not have occurred because a higher pick slot afforded the appellant an opportunity 

to employ a safer method of lifting that was impossible to use if the pick slot were only 1.4 

meters. The Court applied the decisions in Bendix Mintex Pty Ltd v Barnes (1997) 42 

NSWLR 307, Sydney South West Area Health Service v Stamoulis [2009] NSWCA 153, 

and Brown v Hewson [2015] NSWCA 393.  

Ground (2) - The Court upheld Judge Dicker’s finding of contributory negligence and stated 

that although his Honour found that the appellant undertook his duties within the system 

presented to him, and he had no choice other than to adopt that system, this was only one 

of the circumstances to be considered in finding contributory negligence. The system of 

work did not require him to lift 2 heavy boxes at a time and the finding of contributory 

negligence was open to his Honour. There was no basis to interfere with it on appeal. They 

applied the decisions in Podrebersek v Australian Iron & Steel Pty Ltd [1985] HCA 34, 

Ghunaim v Bart [2004] NSWCA 28 and Mousa v Marsh [2001] NSWCA 317. They referred 

to Boral Resources (NSW) Pty Ltd v Watts [2005] NSWCA 191,  Pollard v Baulderstone 

Hornibrook Engineering Pty Ltd [2008] NSWCA 99, J Blackwood & Son v Skilled 

Engineering [2008] NSWCA 142 and Jurox Pty Ltd v Fullick [2016] NSWCA 180. They 

cited Council of the City of Greater Taree v Wells [2010] NSWCA 147 and they 

distinguished Commissioner of Railways v Ruprecht (1979) 142 CLR 563.  

Ground (3) - The Court upheld Judge Dicker’s finding of negligence and stated that the risk 

of harm was formulated without challenge on appeal as being the risk of the appellant 

suffering a back injury whilst lifting heavy boxes from under 1.4-metre high shelving with 

related psychiatric complications. They referred to the decision in Graham Barclay Oysters 

Pty Ltd v Ryan (2002) 211 CLR 540; [2002] HCA 54 and cited the decisions in TNT 

Australia Pty Ltd v Christie (2003) 65 NSWLR 1, Transpacific Industrial Solutions Pty 

Limited v Phelps [2013] NSWCA 31 and South Sydney Junior Rugby League Club Ltd v 

Gazis [2016] NSWCA 8.  

Ground (4) - The Court held that Judge Dicker concluded that the appellant’s pain was 

caused by a psychiatric injury (identified as a pain syndrome) that resulted from the 

physical injury and he did not err in accepting the medical evidence that supported this 

finding. As the respondent’s challenge regarding damages depended upon it successfully 

challenging the finding of a psychiatric injury, it was not necessary to address this question.  

The Court directed entry of judgment for the appellant with the amount to be calculated in 

accordance with Dicker SC DCJ’s reasons and it ordered the parties to file either an agreed 

calculation, or their own calculations and short submissions in support (if there was no 

agreement), within 21 days. The respondent was ordered to pay costs.  

Leave to appeal against a grant of leave under s 151D WCA – significance of 
arguments that the appellant sought to advance that were not put to the primary 
judge – Leave to appeal refused 

ABALink Early Intervention Services Pty Ltd v Danford [2019] NSWCA 97 – Leeming 

JA & Payne JA – 6 May 2019 

In 2006, the appellant (a labour hire company) employed the worker. On 6 March 2006, he 

slipped and fell at work and injured his back and right shoulder, while he was sub-

contracted to Otis Elevators. He reported the injury to the leading hand and supervisor and 

claimed workers compensation. The Insurer accepted the claim and paid weekly 

compensation until August 2014. 
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In April 2009, the worker claimed lump sum compensation for 13% WPI with respect to 

alleged injuries to his back, right shoulder and left knee. The WCC issued a COD awarding 

him compensation under s 66 WCA for 8% WPI.  

However, on 2 May 2017, the worker served a pre-filing statement upon the appellant and 

in November 2016, he received a certificate from the WCC that assessed 17% WPI. In 

February 2018, he gave notice of a claim for WID’s and he asserted that he was injured 

because he slipped and fell on spilt oil while he was manually lifting a steel rail in an 

elevator shaft. However, he required leave to make that claim under s 151D WCA. 

Judge Norton SC held that the discretionary considerations concerning applications for 

extension of time are as follows: a) The onus is on the applicant to satisfy the court that 

the limitation period should be extended; (b) The test is whether the justice of the case 

requires that the application be granted; (c) A material consideration is whether a fair trial 

is possible by reason of the time that has elapsed since the events giving rise to the cause 

of action. This is to be judged at the time of the application; (d) Both the length of the delay 

and the explanation for it are relevant; (e) A defendant is prima facie prejudiced by being 

deprived of the protection of the limitation period; (f) It is open to the defendant to adduce 

evidence of any further particular prejudice claimed; (g) The application should be refused 

if the effect of granting an extension would result in a significant prejudice to the 

respondent; and (h) The application may not be granted if the applicant made a deliberate 

decision not to commence proceedings within the limitation period.  

She held that there was no suggestion that the plaintiff made a deliberate decision not to 

commence proceedings within the limitation period. He promptly made a workers 

compensation claim and as his condition deteriorated, he made further claims for lump 

sum compensation. Once his WPI exceeded 15% he acted promptly as did his solicitors. 

The defendant was kept up to date with the deterioration of his condition and had the 

opportunity to supervise his rehabilitation and obtain medical reports. The repeated claims 

for lump sum compensation taken in conjunction the history the plaintiff gave of slipping on 

oil on the floor would have alerted the defendant and the insurer to the possibility that a 

claim for work injury damages would be made if and when the plaintiff’s WPI exceeded 

15%. She also held that the lengthy delay was adequately explained in the affidavit of the 

plaintiff’s solicitor. 

The defendant relied upon actual and presumptive prejudice and argued that while it is still 

entitled to bring a cross-claim, it may not be possible to ascertain the identity of the entity 

that installed the sprinkler system and the entity that had overall control of the site. 

However, her Honour observed that this was a major project in a capital city and there was 

no actual evidence that documents relating to work at the site are no longer available. The 

accident was reported on the day that it occurred and the plaintiff inspected the accident 

site on that day in the company of two named individuals. She noted that there is no 

evidence that either of those individuals is deceased or unable to be contacted. There is 

little evidence of any attempt to contact them or to identify the name of the crane operator 

who was working with the plaintiff at the time. She also observed that the allegations of 

negligence are not novel or unusual. She stated: 

71 The plaintiff has not obtained an expert’s report and would now require leave to 

rely on such a report. This may weaken the plaintiffs case on liability but I am not 

satisfied that this is sufficient reason, taken together with the prejudice to the 

defendant, to justify refusing the application. The slippage on the oil may have been 

a one-off act of casual negligence or it may have been the result of an unsafe system 

of work or unsafe tools. The onus is on the plaintiff to show that reasonable care 

would have prevented the spillage. 
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72 The most material consideration is whether a fair trial can take place. Priestley JA 

in Holt v Wynter stated at para 79 

... One thing seems to be clear; that is that the term is a relative one and must, 

in any particular case, mean a fair trial between the parties in the case in the 

circumstances of that particular case. Further, for a trial to be fair it need not 

be perfect or ideal. That degree of fairness is unattainable. Trials are constantly 

held in which for a variety of reasons not all relevant evidence is before the 

court. Time and chance will have their effect on evidence in any case, but it is 

not usually suggested that that effect necessarily prevents a fair trial. 

73 In the circumstances of this case, I find that despite the presumptive and actual 

prejudice to the defendant, a fair trial can take place. 

The Court of Appeal stated that the principles governing leave to appeal are well known. 

Generally, it is necessary to establish that there is an issue a principle, a question of public 

importance or a reasonably clear injustice going beyond something that is merely arguable: 

Jaycar Pty Ltd v Lombardo [2011] NSWCA 284 at [46]; Be Financial Pty Ltd v Das [2012] 

NSWCA 164 at [32]–[38]; Age Co Ltd v Liu (2013) 82 NSWLR 268; [2013] NSWCA 26 at 

[13]; Secretary, Department of Family and Community Services v Smith (2017) 95 NSWLR 

597; [2017] NSWCA 206 at [28]. 

The Court stated that while the appellant’s written submissions were concise, counsel who 

appeared at the oral hearing departed from them and propounded a substantially new case 

that was not advanced to the primary judge and fell outside the draft notice of appeal. They 

stated that “it was far from clear that this course was appropriate” and that “applicants 

seeking leave to appeal should ensure that the basis on which leave is sought is articulated 

in the written submissions and falls within the draft notice of appeal”. 

The Court rejected all grounds set out in the notice of appeal, as follows: 

1. “Her Honour erred in concluding that a delay by the respondent in notifying the applicant 

of an intention to commence proceedings for work injury damages of approximately 10 

years was adequately explained by the fact that the respondent had not been assessed 

during that period as having a Whole Person Impairment which equalled or exceeded 

15%.” 

It held that this conclusion was amply open to the primary judge and the parties and primary 

judge treated the “real issue” as being prejudice to the appellant due to delay. 

2. “Her Honour erred in misdirecting herself as to the evidence before her and in respect 

of the significance of that evidence and, in particular, erred in her conclusion that there 

was no actual evidence that documents relating to the work undertaken by the respondent 

at the time of his injury were no longer available.”    

It noted that these statements were correct and it was open to the appellant to prove those 

matters, but it chose not to do so. The reference to the absence of “actual” evidence does 

not bespeak error, still less a reasonably clear injustice. On the contrary, it suggests that 

the primary judge was conscious of the distinction between the evidence tendered and the 

basis on which the application was run. 

3. “Her Honour erred in failing to appreciate the significance of the prejudice to the applicant 

by reason of the delay and, in particular, the prejudice associated with the applicant’s 

capacity to determine whether the plaintiff’s injury was the result of a casual act of 

negligence or some failure in a system of work which might have been determined by the 

applicant prior to the respondent’s injury and in relation to which precautions might have 

been taken so as to prevent that injury.” 
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It stated that if the primary judge had entirely ignored the question of prejudice, which was 

the major issue debated before her, there would be a proper foundation for a grant of leave. 

However, her focus was upon the prejudice and those reasons concede that there was 

actual and presumptive prejudice and, ultimately, this ground is merely a way of asserting 

disagreement with the evaluative conclusion that she reached.  

4. “Her Honour erred in concluding that the actual and presumptive prejudice to the 

applicant was ameliorated by the fact that the respondent also faced difficulties in 

presenting his case.” 

It stated that her Honour made no such conclusion and it was a misreading to say that she 

discounted the prejudice to the appellant by reason of the difficulties faced by the worker. 

5. “Her Honour erred in the exercise of her discretion in failing to refuse the respondent’s 

application for an extension of the period in which to commence proceedings.” 

It held that this ground takes the matter no further. 

However, the Court also rejected five substantially new matters that the appellant’s counsel 

raised in oral submissions, as follows: 

1. There was a clear error of fact by the primary judge in summarising the worker’s 

evidence regarding the circumstances of his accident.  

It was not persuaded that there is any error in what the primary judge summarised and 

stated that it was difficult to see how any error bore materially on the exercise of discretion. 

2. While the reasons of the primary judge correctly stated that the onus lay with the worker 

to justify the grant of leave many years after his injury, her Honour had in effect reversed 

the onus.  

It stated, relevantly: 

28. …This conclusion was said to derive from statements in her reasons that “there 

is no evidence of enquiries [being] made to ascertain who installed the sprinkler 

system: and that it was “possible that such documentation is still ... available” at [48], 

and what was said to have been error in her Honour’s statements about there being 

“no actual evidence” that documents relating to work at the site are no longer 

available and there “is no evidence” that the two men named on the claim form were 

deceased or unable to be contacted. 

29. Contrary to what was put on behalf of ABAlink, those statements are both correct 

statements of the evidentiary position on which the application had been brought. 

(The fact that it was agreed at the Bar table that subpoenas had been issued to some 

entities and nothing had been produced is in no way inconsistent with what her 

Honour had said, in the absence of evidence about the terms of those subpoenas 

and the responses which had been given.) Further, those statements do not imply 

that her Honour, having correctly stated that the onus lay with Mr Danford, failed to 

apply that test. True it is that the statement at [71] that her Honour was not satisfied 

that the absence of expert reports was a “sufficient reason, taken together with the 

prejudice to the defendant to justify refusing the application” might suggest a reversal 

of the onus, and might have been better avoided. However, the principle was stated 

clearly, and we are not persuaded that there is a sufficiently strong case made out 

that her Honour misapplied it. 

3. There was unfairness to the appellant in the worker allegedly concealing for some years 

the allegation that had injured himself by slipping on oil and that this allegation only 

emerged in a medical report served some years after the accident.  
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It held that no unfairness to the appellant or its insurer was demonstrated. 

4. There had not been an adequate explanation, in circumstances where a file note 

exhibited to the plaintiff’s solicitor’s affidavit dated 24 August 2009 following receipt of a 

medical assessment certificate of 8% recorded the worker as saying that he believed his 

condition was deteriorating and that he could “make a deterioration claim and to treat this 

as one step along the way to try to obtain the 15% WPI for a WID claim.” 

It noted that it was not put to the worker in cross-examination that he held the view that he 

would make a WID claim years before one was in fact made. Also, this argument was not 

made to the primary judge. It stated: 

33. In Choy v Tiaro Coal Ltd (in liq) [2018] NSWCA 205, it was said at [70]: 

There is no good reason to grant leave to determine a ground of appeal which 

is based upon a submission which was not made to the primary judge. ‘[W]hen 

a court is invited to make a discretionary decision, to which many factors may 

be relevant, it is incumbent on parties who contend on appeal that attention 

was not given to particular matters to demonstrate that the primary judge’s 

attention was drawn to those matters, at least unless they are fundamental and 

obvious’: Macedonian Orthodox Community Church St Petka Incorporated v 

His Eminence Petar The Diocesan Bishop of The Macedonian Orthodox 

Diocese of Australia and New Zealand (2008) 237 CLR 66; [2008] HCA 42 at 

[120]. 

The reasoning is equally applicable to this proposed basis for a grant of leave. 

Indeed, the position is all the stronger. Not only was ABAlink’s submission not put to 

the primary judge. When Abalink’s counsel agreed with the primary judge 

(“Absolutely”) that there had been no expectation that Mr Danford would get over the 

15% WPI threshold, he was presenting a case which was inconsistent with the case 

now sought to be advanced in support of leave to appeal. 

5. The appellant relied upon Part 6 of the Guidelines for Claiming Compensation Benefits, 

of which section 3 provides:  

3. Where Whole Person Impairment Not Fully Ascertainable 

Court proceedings for WID must be commenced within 3 years after the date on 

which the injury was received. Reference section 151D of the 1987 Act. 

When this time limit is reached but the WPI for the injured worker is not fully 

ascertainable, the worker should make a claim for WID setting out the particulars of 

the claim and the evidence to be relied upon as per clause 2 above, with the 

exception of the degree of assessed WPI. 

It held that it was not necessary to express a view on any aspect of this submission as the 

Guidelines were not placed before the primary judge or addressed before her and they 

were not mentioned in the appellant’s written submissions in this Court.  

Accordingly, the Court dismissed the summons with costs. 


