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WCC – Arbitrator Decisions 
Worker estopped from making a claim under s 66 WCA for an injury that was the 
subject of a previous consent award for the respondent – Following the 2018 
amendments, Trustees for Roman Catholic Church for the Diocese of Bathurst v 
Hine is not good law  

Etherton v ISS Property Services Pty Limited [2019] NSWWCC 107 – Arbitrator John 

Wynyard – 18 March 2019 

Background 

On 16 April 2015, the worker injured his right leg as a result of a fall at work.  

On 17 May 2016, the parties entered into Consent Orders in Commission proceedings, in 

which the worker claimed weekly payments and s 60 expenses including the cost of a right 

total knee replacement. The application was amended to add an allegation of injury to the 

right knee as a result of the nature and conditions of employment until 15 April 2015 and 

an award for the respondent was entered with respect to that allegation. The was awarded 

weekly payments totalling $17,500 and s 60 expenses totalling $3,871.21, but there was 

an award for the respondent with respect to all other claims for weekly payments. Further 

the worker consented to an award for the respondent for the right knee replacement costs 

on the basis that this was not reasonably necessary as a result of the injury on 15 April 

2015.  

The worker claimed lump sum compensation under s 66 WCA for 18% WPI based upon 

an opinion from Dr Giblin. However, the respondent disputed this claim and asserted that 

the worker was not entitled to pursue the claim due to the previous award for the 

respondent with respect to the injury and that an issue estoppel resulted from the Consent 

Orders.  

On 12 February 2019, Arbitrator John Wynyard conducted an arbitration hearing. The 

worker’s counsel was granted leave to delete the allegation of injury as a result of the 
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nature and conditions of employment, but he alleged that the fall in 2015 resulted in the 

total knee replacement surgery.  

The respondent’s counsel argued that as a result of the 2018 amendments to the Acts (to 

s 65 WCA and s 322A (1A) WIMA), which commenced on 1 January 2019, the principle in 

Roman Catholic Church for the Diocese of Bathurst v Hine no longer applies and the 

Commission now has jurisdiction to make orders in relation to lump sum payments. 

Therefore, the Arbitrator had jurisdiction to consider the admissions contained in the 

consent orders.   

However, the worker’s counsel argued that no estoppel arose from the consent orders, as 

the issue in those proceedings the issue was whether the total knee replacement surgery 

was reasonably necessary and this case is concerned with the claim for lump sum 

compensation only. He also argued that the 2018 amendments do not apply as the matter 

was before the commission before their commencement date.  

Arbitrator Wynyard stated, relevantly: 

54. The effect of Order 5 of the Consent Orders is that Mr Etherton is unable to claim 

that the right total knee replacement surgery resulted from the injury of 15 April 2015. 

This is, however, precisely what Dr Peter Giblin alleged in his opinion. Dr Giblin made 

a provisional diagnosis of soft tissue injury to the right knee “reasonably causally 

related to the subject injury 15 April 2015.” Whilst he acknowledged the presence of 

pre-existing age-related changes within the right knee he nonetheless found that the 

injury caused “a material aggravation” which produced a “symptom complex 

formation” which necessitated the right total knee replacement.  

He held that the estoppel is not limited to the date of the consent orders (i.e. Rail Services 

v Dimovski) as order 5 went to causation and no subsequent evolution of the worker’s 

condition could alter the finality of the order and no alternative diagnosis could affect that 

curial break in the chain of causation. The fact that the order referred to surgery did not 

derogate from its fundamental basis that there was no causal connection between the 

surgery and the injury. He stated: 

64. It follows that Order 5 of the Consent Orders of 17 May 2016 in matter 658/2016 

acts as a total bar to the recovery of lump sum compensation by Mr Etherton. Lump 

sum compensation can only be recovered in the case of a total knee replacement by 

an assessment of the criteria relating to the outcome of that procedure. The terms of 

Order 5 were that the right total knee replacement was not reasonably necessary as 

a result of the right knee injury on 15 April 2015.  

 

65. No appeal was made from that Consent Order, unsurprisingly, and neither was 

any application made pursuant to s 350(3) of the 1998 Act for it to be reconsidered. 

The issue cannot be debated for me when it has already been decided in matter 

658/2016…  

67. Accordingly, I find that Mr Etherton is estopped from alleging that he has any 

entitlement to compensation upon the basis that injury to the right knee was caused 

by the fall of 15 April 2015.  

He entered an award for the respondent. 

 

 

 



WIRO Bulletin #33 Page 3 

 

Psychological condition caused by alleged bullying & harassment at work & 
physical injuries resulting from a suicide attempt – workplace injury resulted 
from worker’s perception of actual evidence – Attorney-General’s Department v K 
applied  

Webb v Secretary, Department of Education [2019] NSWWCC 119 - Arbitrator 

Cameron Burge – 28 March 2019 

The worker was employed by the respondent as a primary school teacher. She alleged 

that she suffered a psychological injury on 9 September 2014 (deemed) as a result of the 

nature and conditions of employment. She also alleged that she suffered secondary 

physical injuries (including scarring) on 23 January 2016, as a result of an attempted 

suicide. 

The worker alleged that in 2007, the Principal of the public school approached her and 

made “a disturbing suggestive comment regarding my future in my chosen profession” and 

that events that occurred at work from December 2007 until 9 September 2014 caused her 

severe anxiety and stress. Her complaints against the Principal during this period included, 

but were not limited to, sexual advances and propositions made to female staff members 

that resulted in him being transferred and demoted. She described a toxic culture of 

bullying and blatant sexual harassment of staff by the Principal, which resulted in an EPAC 

investigation in 2011, and she became involved in this investigation after another teacher 

asked for her assistance. Further, in 2013, she reported an episode of alleged child 

abuse/neglect caused by a teacher leaving a child in a classroom unsupervised. 

Disciplinary action was taken against her for following the code of conduct in reporting this 

and the teacher, who was a good friend of the Principal, was promoted. Since then, her 

treatment by staff at the school further deteriorated and on 9 September 2014, after a 

difference of opinion in relation to a job promotion with another teacher, she was “bullied 

out of the staff car park by other teachers insisting that I leave. It was my last straw, upset 

and disappointed that some teachers could in the space of two years go from friendly to 

hostile towards me.” She also alleged that she was discriminated against because she 

refused the Principal’s sexual advances. 

In December 2013, the worker consulted her GP and was referred to a psychologist under 

a mental health plan, because she felt depressed and developed paranoid thoughts of 

being followed. She resumed work as a relief teacher at another school from 20 April 2015 

to 26 June 2015 and then attempted suitable duties at a different school from 12 August 

2015 to 25 August 2015. However, she ceased work again following an incident that 

caused her to make a further claim for psychological injury. This was treated as an 

aggravation of her original injury. On 12 October 2015, the NTD diagnosed an adjustment 

disorder with anxiety features “possibly on a background of undiagnosed hypomania, 

pr4ecipitated by work stress.” On 23 January 2016, she attempted suicide by jumping from 

a bridge and suffered severe physical injuries, namely: (a) a closed sacral fracture with 

radiculopathy requiring L4 – pelvis fixation and fusing as well as trans-sacral screws; (b) 

Bilateral, compound ankle and subtalar fractures requiring debridement with external 

fixator Application, adjustment of the right ankle ex-fix and open reduction and internal 

fixation of the left distal tibia, talus, navicular and calcaneus; (c) Right below knee 

amputation requiring fitting with a prosthesis; (d) Pan-Talar fusion about the left ankle; (e) 

Multiple rib fractures and bilateral pneumothoraxes, and (f) Bilateral compound wrist 

fractures which were fixed with external fixators.  
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The worker claimed compensation in September 2014, but the respondent disputed the 

claim under ss 4, 9A, 11A and 60 WCA. In October 2015, a dispute notice was issued in 

response to the second claim, based upon s 4 WCA.  

On 13 December 2017, the worker’s solicitor made claims for weekly payments, s 60 

expenses and lump sum compensation under s 66 WCA for injuries to both upper 

extremities, the lumbar spine and both lower extremities. However, on 26 June 2018, the 

respondent issued a further dispute notice that relied upon ss 4, 9A, 33, 60 and 66 WCA.  

Arbitrator Cameron Burge conducted an arbitration hearing on 18 February 2019 and 

noted that the issues were: (a) whether the worker suffered a workplace psychological 

injury and secondary physical injuries (ss 4 and 9A WCA); and (b) whether the worker is 

entitled to weekly payments, medical expenses and lump sum compensation arising from 

the alleged injures. However, the respondent did not its defence under s 11A WCA. He 

held that the worker suffered a psychological injury in the course of her employment, with 

the date of injury being 9 September 2014, and that the events at the school were a 

substantial contributing factor to the injury.  

He also accepted the opinion of Dr Teoh who diagnosed major depression with psychotic 

features and stated, relevantly: 

106. It is apparent from the documentation attached to the Application that for a time 

during her employment, there was indeed a culture at Tregear which was troubling 

to her, and which had an impact upon her psychological and psychiatric well-being. 

I accept the applicant’s evidence, corroborated as it is by file notes from an 

investigator employed by the respondent, that she became involved in an 

investigation into the conduct of the Principal Mr Hawkins, which led to his demotion 

and transfer. Those events, and their consequences, were a substantial contributing 

factor to the receipt of the injury by the applicant. 

In accordance with the decision of Roche DP in Attorney General’s Department v K, he 

found that the worker’s perception of actual events in the workplace (the investigation into 

and demotion of Mr Hawkins and the reaction of staff members to it) created in her a 

perception of a hostile work environment from which psychological injury followed. He 

accepted Dr Teoh’s opinion that the psychological injury caused the suicide attempt and 

found that the physical injuries are a consequence of the psychological injury. 

In relation to the claim for weekly payments, the Arbitrator held that there was no medical 

certificate in evidence that established incapacity between 25 October 2015 and the 

attempted suicide on 23 January 2016. He entered an award for the respondent in relation 

to that period of the claim. However, he held that she was totally incapacitated from 23 

January 2016 to 24 August 2018 (a period of 130 weeks) and he awarded weekly payments 

under ss 36 and 37 WCA based upon an agreed rate of PIAWE.  

The Arbitrator also ordered the respondent to pay the worker’s reasonably necessary 

medical and treatment expenses under s 60 WCA. 

He remitted the claim under s 66 WCA to the Registrar for referral to an AMS to assess 

permanent psychological/psychiatric impairment and impairment of both upper extremities, 

the lumbar spine, both lower extremities and scarring. 
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Right knee injury resulting from Staphylococcus aureus – employment was not the 
main contributing factor – worker did not discharge his onus of proof  

Basham v State of New South Wales (Riverina Institute of TAFE) [2019] NSWWCC 

124 – Arbitrator Anthony Scarcella – 2 April 2019 

The worker was employed by the respondent as a storeman. On 15 August 2011, he 

injured his right elbow at work. On 11 August 2017, a MAC was issued by Dr Gorman in 

respect of a General Medical Dispute regarding alleged injuries to the right elbow and right 

knee. 

On 4 November 2011, the worker underwent surgical debridement of his right elbow and 

several days later, he tested positive for a Staphylococcus infection. He was treated with 

antibiotics and a further debridement in December 2011. However, in about July 2012, he 

was diagnosed with osteoarthritis in the right knee joint.  

On 23 May 2013, the worker was hospitalised with a right knee Staphylococcus aureus 

infection. He alleged that his employment exposed him to numerous cuts and abrasions to 

his knees and that his knee became infected because of a break in the skin over it. He 

developed septic arthritis which led to accelerated osteoarthritis and the need for a total 

knee replacement on 14 August 2014. The agreed deemed date of this injury is 23 May 

2013. 

The worker claimed compensation for weekly payments, s 60 expenses and lump sum 

compensation with respect to the right lower extremity. However, the respondent disputed 

the claim under ss 4, 9A, 33 and 60 WCA. On 28 November 2017, it issued a further dispute 

notice with respect to right septic arthritis, again relying upon ss 4, 9A, 33 and 60 WCA. 

The worker requested an internal review, but the insurer maintained its decisions.  

The issues for determination were: (1) Had the worker suffered a disease injury within the 

meaning of s 4 (b) (i) WCA; (2) Was the worker entitled to weekly payments for total or 

partial incapacity under s 33 WCA; and (3) Whether the worker’s medical and treatment 

expenses were reasonably necessary as a result of injury within the meaning of s 60 WCA. 

Arbitrator Anthony Scarcella conducted an arbitration hearing on 8 February 2019. He 

stated that the worker bears the onus of proving the injury and held, relevantly: 

131. As I understand it, when referring to applying “common sense”, Kirby, P in 

Kooragang was not suggesting that it be applied “at large” or that issues were to be 

determined by “common sense” alone but by a careful analysis of the evidence. 

Therefore, the legislation must be interpreted by reference to the terms of the statute 

and its context in a fashion that best effects its purpose. Such a concept is not new. 

Sections 4(b), 9A and 11A of the 1987 Act contain specific requirements and the 

provisions need to be interpreted using standard principles of interpretation. This 

does not mean that the common-sense approach has no place in the application of 

the legislation to the facts of the case.  

He expressed significant concerns regarding the reliability of the worker’s evidence, noting 

that his statement was prepared with the assistance from his lawyer about 5.5 years after 

the alleged work-related incident. He stated: 

140. In Onassis and Calogeropoulos v Vergottis, Lord Pearce said of documentary 

evidence:  

It is a truism, often used in accident cases, that with every day that passes the 

memory becomes fainter and the imagination becomes more active. For that 

reason, a witness, however honest, rarely persuades a Judge that his present 

recollection is preferable to that which was taken down in writing immediately 
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after the accident occurred. Therefore, contemporary documents are always of 

the utmost importance.  

141. More recently, in Watson v Foxman, the McLelland CJ in Equity said:  

… Human memory of what was said in a conversation is fallible for a variety of 

reasons, and ordinarily the degree of fallibility increases with the passage of 

time, particularly where disputes or litigation intervene, and the processes of 

memory are overlaid, often subconsciously, by perceptions or self-interest as 

well as conscious consideration of what should have been said or could have 

been said. All too often what is actually remembered is little more than an 

impression from which the plausible details are then, again often 

subconsciously, constructed. All of this is a matter of human experience… 

150. Histories in medical records are often used to attack the credit of a worker. 

Reference is made either to a failure to mention relevant matters, or a 

description in a medical record which is different to what the worker now says 

in evidence. Care should be taken when considering such evidence, not to 

place too much weight on the clinical notes of treating doctors, given their 

primary concern with treatment. Experience demonstrates that busy doctors 

sometimes misunderstand, omit or incorrectly record histories of accidents or 

complaints by a patient, particularly in circumstances where their concern is 

with the treatment or impact of an obvious frank injury: Davis v Council of the 

City of Wagga Wagga; and applied in King v Collins and Mastronardi v State 

of New South Wales. 

151. The caution referred to above was confirmed by Roche DP in Winter v NSW 

Police Force53 as follows: “It is important to remember that clinical notes are rarely 

(if ever) a complete record of the exchange between a patient and a busy general 

practitioner. For this reason, they must be treated with some care (Nominal 

Defendant v Clancy [2007] NSWCA 349; Davis v Council of the City of Wagga 

Wagga [2004] NSWCA 34; King v Collins [2007] NSWCA 122 at [34-36]).”  

The Arbitrator noted that in 2017, Dr Gorman (AMS) concluded that the staphylococcal 

aureus infection affecting the right knee was not likely to have been causally associated 

with and/or materially contributed to by the staphylococcus aureus infection in the right 

elbow in 2011 and that the worker was likely a carrier of the infection. However, he did not 

take any history of injury from kneeling on metal shavings at work and/or of resulting cuts 

and abrasions. The worker subsequently discontinued the WCC proceedings and he 

commenced the current proceedings after he obtained medical support from Dr Trad. He 

stated: 

157. Based on Mr Basham’s description of kneeling over his right knee on the 

concrete floor at work, Dr Trad opined that such description could explain how the 

skin could have been inoculated through cracks caused by metallic scrapings. Dr 

Trad did concede that the medical records did not link the condition to a cause at the 

time and did not specify the exact clinical location of the condition over the right shin 

and its vicinity to the knee.  

158. Dr Trad concluded that Mr Basham’s right knee condition, reflected an infection 

that, most likely, was acquired from or related to his work via repetitive kneeling over 

the right knee. He stated that support for such conclusion was evident by Mr 

Basham’s previous history of cellulitis over the right shin area, and later, the presence 

of patellar bursitis demonstrated on ultrasound imaging in conjunction with the 

infection of his knee joint. There is no evidence that Mr Basham sustained any breaks 

in the skin on his right shin at work. Dr Trad’s findings and opinions are based on the 
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acceptance of Mr Basham’s evidence in relation to suffering cuts and abrasions to 

his right knee from the metal shavings on the concrete floor at the respondent’s 

premises. For the reasons stated above, I have significant concerns about the 

reliability of Mr Basham’s evidence on the issue of causation, which only appears to 

have emerged some five years after the alleged work-related incident; after the 

outcome of AMS Dr Gorman’s Medical Assessment Certificate and in the absence 

of any contemporaneous evidence of any break in the skin barrier of Mr Basham’s 

right knee. Therefore, in these circumstances, I do not accept Mr Basham’s evidence 

in this regard and I cannot give Dr Trad’s evidence any weight… 

161. A careful consideration of the whole of the evidence and for the reasons referred 

to above, I am not satisfied on the balance of probabilities, to a degree of actual 

persuasion or affirmative satisfaction, that, within the meaning of section 4 (b) (i) of 

the 1987 Act, Mr Basham suffered a disease condition to his right knee on 23 May 

2013 within the meaning of section 4 (b) (i) of the 1987 Act. 

Accordingly, he entered an award for the respondent. 

 

 


