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WCC Presidential Decisions 
Psychological injury – causation test in s 11A (1) WCA with respect to “transfer” – 
application of Manly Pacific International Hotel Pty Ltd v Doyle  

Canterbury Bankstown Council v Gazi [2019] NSWWCCPD 14 – President Judge 

Phillips – 11 April 2019 

Background 

The decision at first instance was summarised in Bulletin no. 25. However, Arbitrator John 

Isaksen held that the worker’s psychological injury was caused by the conditions that she 

encountered after the transfer to the appellant Council and not as a result of its action in 

effecting it. 

The appellant appealed on 5 grounds and asserted that the Arbitrator erred in as follows: 

(1) In fact and law in failing to consider whether the transfer was the whole or predominant 

cause of the psychological injury, as required by Manly Pacific International Hotel Pty Ltd 

v Doyle (Doyle); (2) In fact and law in finding that the worker’s responses to employment 

conditions after a physical transfer were not relevant to this enquiry; (3) In law in failing to 

hold that a broad view of the expression “action with respect to transfer”, extending to the 

whole process of transfer, including, but not limited to, learning new work systems and a 

new computer software system, moving premises, learning new procedures and new 

protocols, coming under new management and supervision, and adapting to new work 

tasks and responsibilities: per Northern NSW Local Health Network v Heggie; (4) In fact 

and law in failing to hold that the worker’s injury was wholly or predominantly caused by 

reasonable action taken by or on behalf of the appellant with respect to transfer within the 

meaning of s 11A of the 1987 Act; and (5) In fact in finding that the worker was exposed to 

an excessive workload after her physical transfer to Bankstown. 
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President Judge Phillips noted that the worker sought an oral hearing of the appeal and 

sought to raise a cross-appeal in which she asserted that the Arbitrator erred by not finding 

that she was bullied, harassed or treated unfavourably or subjected to inappropriate 

behaviour in the workplace. He regarded the attempt to pursue a “cross-appeal” as 

unusual, as the WIMA, the WCC Rules and Practice Direction No 6 do not permit this.  

His Honour determined the appeal on the papers but declined to determine the proposed 

“cross-appeal”. He allowed the appeal in part and his reasons are summarised below.  

In relation to grounds (1) and (3), His Honour considered noted that the relevant issue was 

whether the appellant’s action with respect to transfer continued after the worker was 

physically moved to the new amalgamated Council at Bankstown. These grounds 

essentially depend on whether the Arbitrator erred in applying the appropriate test under s 

11A WCA.  

The appellant argued that the Arbitrator erred by misapplying the decision in Doyle 

regarding the application of the appropriate test in s 11A WCA. However, he noted that the 

passages of Davies AJA’s decision that the Arbitrator relied upon in determining the s 11A 

defence was in the minority. This was the approach urged by the respondent’s counsel. 

However, the majority (Fitzgerald JA (with whom Mason P agreed)) stated: 

7. Davies AJA has stated (at [28]) that the Compensation Court ‘held that the 

circumstances under which Mr Doyle worked [after his transfer] were the 

predominant cause of his breakdown’ and expressed the opinion (at [27]) that, for 

the purpose of s 11A(1), the consequences of actions ‘taken or proposed to be taken 

by or on behalf of the employer with respect to transfer’ do not include ‘the worker's 

response to employment conditions encountered after a transfer...’. In my opinion, 

that proposition is too broadly stated. 

8. It was an action taken by the appellant with respect to the transfer of Mr Doyle, 

namely, the transfer of him from one position to another, which caused him to work 

in ‘the circumstances... which ... were the predominant cause of his breakdown’. That 

being so, the appellant's material action, the transfer of Mr Doyle, cannot be 

automatically excluded as the whole or predominant cause of Mr Doyle's 

psychological injury. Whether or not the appellant's transfer of Mr Doyle was the 

whole or predominant cause of his psychological injury within the meaning 

of subs 11A(1) is a question of fact and degree, which involves consideration of all 

the factors which produced Mr Doyle's condition. (emphasis added) 

His Honour stated that the Arbitrator should have considered whether the transfer was the 

whole or predominant cause of the psychological injury, which is a question of fact and 

degree involving a consideration of all of the factors that produced the condition in 

accordance with the majority decision on this point in Doyle. Those factors may include the 

circumstances in which a worker was required to work because of the transfer from one 

position to another, or in the present case the circumstances in which she was required to 

work following the physical transfer to the amalgamated premises. This is consistent with 

the broad approach taken in Heggie. He stated: 

174. Section 11A (1) of the 1987 Act, when properly construed, provides an employer 

with relief from liability in eight identified categories. Each category is to be viewed 

through the lens of the words of the section immediately preceding the listing of the 

eight categories. Namely, was the psychological injury wholly or predominantly 

caused by reasonable action taken, or proposed to be taken, by or on behalf of the 

employer with respect to one (or more as the case may be) of the eight listed 

categories. 

https://jade.io/article/277478/section/3272
https://jade.io/article/277478/section/3272


WIRO Bulletin #33 Page 3 

175. The Court of Appeal in Heggie was dealing with the category of “discipline” in s 

11A of the 1987 Act and was of the view that a broad approach should be taken to 

“action with respect to discipline”. While the decision in Heggie is factually distinct 

from Doyle and the present case, it remains relevant to the proper approach to be 

taken to determining s 11A (1) of the 1987 Act. There is no warrant to depart from 

the approach taken in Heggie with respect to the category of “transfer” or the other 

categories in s 11A. As was said by the majority in Doyle, it is a “question of fact and 

degree” as to whether the relevant category was the whole or predominant cause of 

a worker’s psychological injury within the meaning of s 11A (1). 

He held that the Arbitrator failed to undertake the appropriate task (to analyse the 

circumstances alleged by the appellant as causative of the injury and properly evaluate the 

evidence against his findings on injury in determining the s 11A defence). This was an error 

of law and grounds (1) and (3) are made out. 

In relation to grounds (2) and (4), his Honour stated: 

182. Whilst in grounds two and four the appellant alleges both errors of fact and law, 

it is apparent from a consideration of the submissions that the substance of this 

complaint relates to the Arbitrator’s mistaken application of the minority decision 

in Doyle and that the facts in the present case should have been considered 

consistently with the majority decision. The error of law in terms of the misapplication 

of Doyle and the failure to apply and consider the majority view in that decision was 

an error that affected the Arbitrator’s fact finding exercise and ultimate approach to 

determining the s 11A defence. 

His Honour rejected ground (5) based upon the principles stated by Roche DP in Raulston. 

While there was conflicting evidence about whether the worker was exposed to an 

excessive workload, the appellant had not explained how other probabilities so outweigh 

that chosen by the Arbitrator that it can be said that his factual conclusion was wrong.  

He found that the worker perceived that she had a heavier workload and accepted that she 

felt that she was under stress during this period due to work. He also found that the worker 

approached the move to the Bankstown premises with optimism, but later found that she 

was unable to cope with learning and operating the SAP system and the workload being 

placed on her, which lead to her suffering symptoms of stress. Those findings were open 

to the Arbitrator on the evidence and he was entitled to consider the worker’s perception 

of real events in determining what was causative of the injury for the purposes of s 4 WCA.  

Accordingly, his Honour revoked orders 1 and 2 of the COD and remitted the s 11A defence 

to the Arbitrator for redetermination in accordance with his reasons. He also observed that:  

(1)  All of the medical evidence supports a history of varying problems in the workplace 

following the amalgamation;  

(2)  It is clear that the worker’s psychological injury was multifactorial and there was no 

specific medical evidence going to the s 11A issue except for a supplementary report 

from Dr Whetton. This report was prepared at the request of the appellant and the 

doctor did not evaluate why he formed the view that the transfer, or any specific 

actions taken or proposed by the employer in respect of it, wholly or predominantly 

caused it; and  

(3)  While expert evidence may assist in determining causation, that evidence is not 

necessarily determinative and the ultimate determination of whether the 

requirements of s 11A WCA are met is a matter for the Commission to answer based 

upon an assessment of all of the evidence.  

https://jade.io/article/277478/section/50455
https://jade.io/article/277478/section/3272
https://jade.io/article/277478/section/50455
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Breach of procedural fairness - application of Muin v Refugee Review Tribunal - 
error in fact-finding 

Hancock v Holman Industries Pty Ltd [2019] NSWWCCPD 16 – Deputy President 

Snell – 24 April 2019 

The decision at first instance was summarised in Bulletin no. 26. Arbitrator Jill Toohey 

entered an award for the respondent primarily due to inconsistencies between the 

appellant’s evidence on causation of his injuries and his doctors’ clinical records.  

The appellant appealed on five rounds and alleged that the Arbitrator erred: (1) In accepting 

that the incident occurred, and then failing to properly consider whether the incident was 

capable of causing the injury to the left knee demonstrated on the MRI scan of 27 June 

2015; (2) When she failed to properly consider that all doctors accepted that the injury was 

caused by the incident of 18 May 2015; (3) When she failed to properly consider that Dr 

Ong was of the view that the injuries were caused by the incident when he had the 

advantage of having seen the appellant both before and after the incident; (4) When she 

placed significance on the fact that Dr Ong’s notes of 1 June 2015 do not describe an 

incident but did not weigh that against the fact that his note of 6 March 2015 also did not 

describe an incident; and (5) When she failed to give reasons why Dr Giblin’s report of 9 

July 2018, which required explanation.  

Deputy President Michael Snell cited the decision of Roche DP in Raulston v Toll Pty Ltd 

[2011] NSWWCCPD 25 (Raulston), which applied the decision of Whitely Muir & 

Zwanenberg Ltd v Kerr [1966] 39 ALJR 506 (which was cited with approval by the High 

Court in Zuvela v Cosmarnan Concrete Pty Ltd [1996] HCA 140) regarding the nature of 

the appeal process involving factual error under s 352 WIMA. He noted that in Raulston, 

Roche DP also cited this passage from Branir Pty Ltd v Owston Nominees (No 2) Pty Ltd: 

… in that process of considering the facts for itself and giving weight to the views of, 

and advantages held by, the trial judge, if a choice arises between conclusions 

equally open and finely balanced and where there is, or can be, no preponderance 

of view, the conclusion of error is not necessarily arrived at merely because of a 

preference of view of the appeal court for some fact or facts contrary to the view 

reached by the trial judge. 

He confirmed that the WCC has consistently applied these principles and he cited the 

statement of Sackville JA in Northern NSW Local Health Network v Heggie [2013] NSWCA 

255, that “A fortiori, if a statutory right of appeal requires a demonstration that the decision 

appealed against was affected by error, the appellate tribunal is not entitled to interfere 

with the decision on the ground that it thinks that a different outcome is preferable.”: see 

Norbis v Norbis [1986] HCA 17; 161 CLR 513, at 518-519, per Mason and Deane JJ. 

Snell DP considered grounds (1), (3) and (4) together. He cited the decision of McHugh J 

in Muin v Refugee Review Tribunal [2002] HCA 30, that “Natural justice requires that a 

person whose interests are likely to be affected by an exercise of power be given an 

opportunity to deal with matters adverse to his or her interests that the repository of the 

power proposes to take into account in exercising the power” and held: 

41. If a court or tribunal proposes deciding a case by reference to matters outside 

the parties’ submissions and how they have conducted the matter, that prospect 

should be raised with the parties.51 It follows that there was a breach of the rules of 

procedural fairness, in how the notations were dealt with at [40] to [41] of the reasons. 

It could not be concluded that this error could not have affected the result. A 

perceived lack of reliability in Dr Ong’s notes and reports was a factor in the 

Arbitrator’s analysis, which led to her conclusion that the appellant’s onus was not 
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discharged (see the reasons at [100] and [107]). It follows that this constituted 

appealable error… 

53. An issue having arisen regarding the possible significance of the earlier incident 

on 6 March 2015, the appellant relied on a report from the treating general 

practitioner which recorded that any symptoms at that time “settled with the use of 

Mobic”, and a report from the qualified orthopaedic surgeon Dr Giblin, that the earlier 

incident had no part to play in causation of symptoms that followed the later incident. 

This evidence, if accepted (and there was no evidence to the contrary) would have 

rendered the incident on 6 March 2015 an irrelevance.  

54. In Charles Sturt University v Manning,  Roche DP briefly summarised a number 

of authorities dealing with the need to engage with medical evidence as part of the 

fact-finding process:  

52. The extent of an Arbitrator’s duty to engage with the evidence depends on 

the circumstances of each case (Mifsud v Campbell (1991) 21 NSWLR 725 at 

728). However, where there is disputed expert evidence, the ‘parties are 

entitled to have the judge enter into the issues canvassed before the Court and 

to an explanation by the judge as to why the judge prefers one case over the 

other’ (Archibald v Byron Shire Council [2003] NSWCA 292; 129 LGERA 311 

at [54] per Sheller JA (with whom Beazley JA agreed), quoted with approval by 

McColl JA in Hume v Walton [2005] NSWCA 148 at [69]).  

53. The Arbitrator was required to engage with the conflicting medical evidence 

(Sant v Tsoutsas [2009] NSWCA 3; Sourlos v Luv A Coffee Lismore Pty Ltd 

[2007] NSWCA 203 at [25] and Wiki v Atlantis Relocations (NSW) Pty Ltd 

[2004] NSWCA 174; (2004) 60 NSWLR 127). As Bingham LJ explained in 

Eckersley v Binnie (1988) 18 Con LR 1 at 77–78, ‘a coherent reasoned opinion 

expressed by a suitably qualified expert should be the subject of a coherent 

reasoned rebuttal, unless it can be discounted for other good reasons’ (quoted 

with approval by Beazley JA (as her Honour then was) in Taupau v HVAC 

Constructions (Queensland) Pty Limited [2012] NSWCA 293 at [133])… 

57….The Arbitrator appears to have misapprehended the potential effect of the 

supplementary reports, and the use the appellant sought to make of that evidence. 

The way in which the Arbitrator dealt with the supplementary reports constituted 

factual error. The consequence of this was that the Arbitrator failed to “enter into the 

issues canvassed” in the appellant’s medical case, particularly as these related to 

the significance (or lack of it) of the earlier of these incidents. This constituted factual 

error of the type identified in Raulston (see [21] above), in that the Arbitrator failed to 

meaningfully consider the significance of evidence contained in the supplementary 

reports. The effect of this was that the fact-finding process miscarried.  

He concluded that when the Arbitrator’s reasons are read as a whole, her approach to the 

incident in March 2015 and its potential causative role in the appellant’s symptoms 

constituted a significant factor in her conclusion. The error affected the result and is an 

appealable error.  

Accordingly, he allowed the appeal, revoked the COD and remitted the matter to a different 

arbitrator for redetermination under s 352 (7) WIMA. 

 

 



WIRO Bulletin #33 Page 6 

Application for assessment by an AMS to determine a threshold dispute under s 
39 WCA - Monetary threshold required by s 352 (3) WIMA not satisfied – no right 
of appeal against Arbitrator’s decisions regarding liability and admissibility of 
evidence 

Lambropoulos v Qantas Airways Limited [2019] NSWWCCPD 17 – Deputy President 

Elizabeth Wood – 3 May 2019 

Background 

On 3 July 2010, the appellant injured his cervical and thoracic spines at work and suffered 

consequential gastrointestinal symptoms due to the use of prescribed medications. 

Following receipt of a s 39 notice from the respondent, he filed an application for 

assessment by an AMS with respect to alleged injuries to the cervical and thoracic spines, 

both shoulders, both arms, both hands and gastrointestinal tract. However, the respondent 

disputed liability for both shoulders and any consequential condition of the reproductive 

organs. 

On 30 October 2018, Arbitrator Gerard Egan conducted an arbitration hearing, at which 

the appellant was legally represented. He sought to rely upon further evidence that his 

solicitors filed on 24 October 2018. The Arbitrator admitted a single clinical note dated 3 

July 2010, but declined to admit any other evidence. On 2 November 2018, he issued a 

Certificate of Determination, in which he determined that he was not satisfied that the 

appellant had injured his shoulders. He remitted the s 39 dispute to the Registrar for referral 

to an AMS to assess the degree of permanent impairment of the cervical and thoracic 

spines, the digestive system and the reproductive system.  

The appellant sought to appeal against the Arbitrator’s decision. However, the Certificate 

of Determination did not award any amount of compensation and neither party made 

submissions about the need to satisfy ss 352 (3) (a) and (b) WIMA. 

On 9 April 2019, Deputy President Elizabeth Wood directed each party to lodge 

submissions that addressed this. She also drew their attention to the decision of DP Snell 

in Abu-Ali v Martin Brower Australia Pty Ltd (Abu Ali) and her decision in Anderson v 

Secretary, Department of Education (Anderson). 

The respondent argued that Abu-Ali  is directly on point with this matter and that there is 

no right of appeal because the threshold under s 352 (3) WIMA is not satisfied. It also 

observed that the appellant commenced other WCC proceedings in 2018, in which he 

claimed future medical expenses totalling $107,600, but the claim was not particularised 

and the proceedings were discontinued during the conciliation/arbitration.  

The appellant sought leave to adduce fresh evidence under s 352 (6) WIMA and argued 

that the failure to grant leave would cause substantial injustice. He said that he commenced 

WCC proceedings in 2018, which were “put on hold” based upon advice from his former 

legal representatives pending the Arbitrator’s determination in this matter, and in 2017 he 

commenced (and discontinued) proceedings that specifically concerned the shoulders. 

Also, while no amount of monetary compensation in issue in these proceedings, this did 

not mean that a monetary claim would not be the subject of a claim made after this claim 

was determined and it is essential that his treatment costs (claimed in 2017) are included 

in this claim as these clearly satisfy the threshold. He also argued that Mawson v Fletcher 

International Exports Pty Ltd is authority for the proposition that where there is no monetary 

compensation awarded, s 352 (3) (b) WIMA does not apply and it is not necessary to 

establish that at least 20% of the amount awarded is in issue. 
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Wood DP that in noted that in Northern New South Wales Local Health Network v Heggie, 

the Court of Appeal considered the Commission’s power to admit late evidence on appeal 

under s 352 (6) WIMA. Basten JA  held that the purpose of this power was to allow the 

Commission to admit further evidence which, if accepted, would be likely to demonstrate 

that the decision appealed against was erroneous. Further, in CHEP Australia v Strickland, 

Barrett J observed that the task is to decide whether the absence of the evidence would 

cause substantial injustice in the case and there must be a decision regarding the result 

that would emerge if the evidence was considered and the result that would emerge if it 

were not. She stated: 

41. The extracted pages from the ARD filed in the 2017 claim do not constitute 

“evidence”, but are an attempt by the appellant to place an amount in issue between 

the parties for the purpose of satisfying the monetary threshold requirement. If, by 

filing the documents, the appellant is seeking to amend his claim to include a 

monetary amount, then such an amendment is not permissible in an appeal. Section 

352 (1) of the 1998 Act provides for an appeal to a Presidential member from a 

decision of an arbitrator. Section 352 (8) of the 1998 Act provides that a “decision” 

includes an award, interim award, order, determination, ruling and direction. 

42. The amount of compensation at issue on the appeal must be determined by 

reference to the amount at issue in the proceedings at first instance. The decision of 

the Arbitrator in this case is the decision issued on 2 November 2018, in respect of 

proceedings in which no monetary amount was claimed. The parties did not argue, 

and the Arbitrator did not consider, such a claim. 

43. The general purpose and policy of the provision is to require a certain monetary 

threshold to be met, that is, there is “an amount in issue”. The provision restricts the 

right of appeal in a number of circumstances. The requirement is not a simple 

formality or technicality and its application does not offend the principles and 

objectives of the Commission set out in subss 354 (1) and 354 (3) of the 1998 Act. 

44. Admission of the documents is clearly not for the purposes of establishing that 

the Arbitrator’s decision was erroneous. The appellant’s submissions as to why those 

documents should be admitted point to the alleged substantial injustice that would 

arise if his appeal does not satisfy the monetary threshold to appeal. 

45. Even if those documents are sought to be relied on in order to establish liability 

on the part of the respondent, they are of no probative value and would not change 

the outcome. None of them go to proving a causal connection between the shoulder 

conditions and the appellant’s injury. 

Wood DP refused to admit the fresh evidence as it could not possibly change the outcome 

of the proceedings and no substantial injustice arises by excluding it. As to the threshold 

issue, she referred to the decisions in Abu-Ali and Anderson and stated: 

54. The appellant has not asserted that these two authorities can be distinguished, 

and I cannot see how they are any different to this case. It is appropriate to apply the 

ratio decidendi in Abu-Ali and Anderson to this appeal. 

55. No amount of monetary compensation was claimed in these proceedings. I am 

not satisfied that the appellant has met the monetary threshold pursuant to s 352 (3) 

(a) of the 1998 Act and consequently, the appeal cannot be brought. 

Accordingly, the monetary thresholds in 2 352 (3) WIMA were not satisfied that there is no 

right of appeal against the Arbitrator’s decision. 
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Section 11A defence “reasonable action with respect to transfer, discipline and 
termination of employment” upheld on appeal   

AS v State of New South Wales [2019] NSWWCCPD 18 – Deputy President Elizabeth 

Wood – 8 May 2019 

This matter was reported in Bulleting no. 26. However, by way of summary, Arbitrator 

Michael Perry upheld the respondent’s defence under s 11A WCA and found that the 

appellant’s psychological injury was predominantly caused by reasonable action taken or 

proposed with respect to transfer, discipline and dismissal of a worker. He entered an 

award for the respondent. 

The appellant appealed on three grounds, namely: (1) The Arbitrator erred by accepting 

the opinion of Dr Allan and determining that the predominant cause of the appellant’s injury 

related to the allegations contained in the letter dated 9 February 2015 and the 

management of the disciplinary process that followed; (2) The Arbitrator erred in finding 

that the “allegations” by AT, which came to light before the letter dated 9 February 2015, 

formed part of the s 11A actions of the employer, or that those allegations were 

predominantly causative; and (3) The Arbitrator erred in finding that the respondent had 

proved its actions reasonable in requiring the appellant to work with officers with whom he 

was in dispute. 

Wood DP rejected ground (1). She noted that the Arbitrator rejected Dr Rastogi’s opinion 

as it was founded on a history that he did not accept because it was reliant upon the 

reliability of the appellant’s evidence. It was open to the Arbitrator to do so.  

She also rejected ground (2) and noted that the appellant had not provided any reasons 

as to why the Arbitrator’s conclusion was wrong. This was a finding of fact for which he 

provided reasons and a finding of fact will not be disturbed on appeal unless it can be 

established that the Arbitrator considered irrelevant material, overlooked material evidence 

or gave insufficient weight to the evidence. The appellant pointed to no evidence to support 

his assertion that the Arbitrator erred. 

Ground (3) was also rejected as the appellant was unable to establish any error on the part 

of the Arbitrator. 

Accordingly, she confirmed the COD. 

 


