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Arbitrator Decisions 

Worker fails to establish on the balance of probabilities that a deep vein 
thrombosis and multiple extensive pulmonary emboli were work-related 

Annabel v Oracle Corporation (Australia) Pty Ltd [2019] NSWWCC 234 – Arbitrator 

Wynyard – 5 July 2019 

On 21 April 2017, the worker was advised that his position was made redundant, after 

which he was given the option of either taking paid leave in lieu or “gardening leave” (to 

enable him to apply for other jobs with the respondent). The worker had been working from 

home for the previous 10 years or so. He alleged that following receipt of the notice of 

redundancy, he suffered pulmonary emboli as a result of a deep vein thrombosis that 

occurred by virtue of the seating posture that he had adopted during the period that he was 

on “gardening leave”, during which he spent an average of 11 hours a day on his computer. 

He claimed weekly payments from 10 May 2017 to 5 April 2018, but the respondent 

disputed the claim. 

Arbitrator Wynyard held that there were a number of problems with the opinion of the 

worker’s qualified specialist, not the least of which was that it required him to be seated 

without moving for long hours in order for the DVT to form. A/Prof Myers’ assumption that 

the worker would have been moving around from time to time was supported by the worker 

himself. He stated: 

38. There was some discussion during the case about the principle in Browne v Dunn 

as considered in the Presidential decision of Bonica v Piacenti & Sons Pty Ltd… 

39. I accept that Mr Annabel was attempting to assist the Commission honestly, but 

the detail of the circumstances surrounding the injury came out piecemeal, and there 

is a danger that a person trying to describe the events that happened some time ago 

would inadvertently reconstruct those events in light of subsequent developments. 

Mr Annabel’s account of his posture of sitting on his calves whilst working at his 

computer was first given to Dr Burns on 5 April 2018. His first statement on 18 

October 2017 regarding his post redundancy activities, whilst asserting that he spent 
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long hours at the computer, also deposed to his going to workshops and receiving 

phone calls. 

40. It was not until after Associate Professor Myers had given his opinion that Mr 

Annabel suggested that he had been sitting in the specific manner he described to 

Dr Burns. It is unlikely that A/Prof Myers would not have made specific enquiry as to 

any possible source of the DVT, and it is significant that Mr Annabel’s later assertions 

were not made to A/Prof Myers. I also have some difficulty in accepting the concept 

of “restless legs” as a symptom or cause for Mr Annabel’s need to sit on his calves. 

41. Whilst there is a danger in relying on the content of clinical notes of medical 

providers both as to what is recorded and what indeed is not recorded, it is relevant 

to note that at a time when Mr Annabel was having his unusual condition diagnosed 

that he did not advise his treating practitioners of the peculiar way he had been 

sitting… 

The Arbitrator was not satisfied that the worker’s employment was a main contributing 

factor or a substantial contributing factor to the onset of the DVT. He accepted the expert 

medical evidence that the cause of DVT can be multi-factoral and idiopathic and preferred 

the opinion of A/Prof Myers (a Vascular Surgeon and General Surgeon) over that of Dr 

Burns (an Occupational Physician). Accordingly, he entered an award for the respondent. 

 

Insurer’s letter to worker was not a work capacity decision because it did not 
conform with SIRA Guidelines  

Guettaf v Spotless Services Australia Ltd [2019] NSWWCC 239 – Senior Arbitrator 

Capel – 10 July 2019 

The worker was employed by the Respondent as a head chef between February 2014 and 

8 May 2014. He allegedly suffered an injury to his right leg on 2 May 2014, as a result of 

lifting a 48kg bucket of chicken onto a trolley. The insurer made voluntary payments from 

7 May 2014 and 3 March 2015, initially at the rate of $1,357.62 for 13 weeks under s 36 

WCA, and then at the reduced rate of $1,143.26 per week, based upon PIAWE of 

$1,429.07. 

On 3 February 2015, the insurer disputed the claim under ss 4, 33 and 60 WCA. However, 

on 13 March 2017, it issued a further dispute notice that also disputed injury to the hip, 

right groin and/or inguinal hernia on 3 May 2014 under ss 4, 4(b), 9A, 33, 59 and 60 WCA. 

On 18 October 2018, the worker claimed compensation under s 66 WCA, but the insurer 

also disputed that claim. He then filed an ARD that claimed weekly payments from 4 May 

2014 to 15 April 2016 under ss 36 & 37 WCA and s 60 expenses, with respect to an injury 

to his right hip and an inguinal hernia. On 22 May 2019, Senior Arbitrator Capel 

conducted an arbitration hearing regarding these disputes.  

The worker argued that the insurer’s letter dated 22 July 2014 could not be considered to 

be a work capacity decision and that Birch v Olympic Aluminium Pty Ltd and D’Er v Glemby 

International (Aust) Pty Ltd are authority that it is not enough for an insurer to simply assert 

that a piece of correspondence constitutes a decision. The letter is not tiled “work capacity 

decision” and it does not comply with the criteria set out in the Work Capacity Guidelines. 

Alternatively, if that letter is a work capacity decision, the Commission has jurisdiction to 

deal with it from 1 July 2019 under s 43 WCA (as amended). 

The respondent argued that s 43 (1) (d) WCA unequivocally states that a decision about 

PIAWE constitutes a work capacity decision. The insurer’s letter dated 22 July 2014 is 

prima facie a work capacity decision and the Commission has no power to determine any 
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dispute about it. Also, the 2018 amendments contain transitional provisions and as the 

work capacity decision pre-dated the amendments, subdivision 3A applies during the 

period from 1 July 2019 to 30 June 2019. As the worker had not applied for a review of the 

work capacity decision, the Commission has no jurisdiction.  

Alternatively, ss 44C and 44D WCA provide that the relevant period for calculating PIAWE 

is the period of continuous employment. The worker’s statement dated 18 June 2015 

indicates that he was paid $1,357.32 per week (inclusive of penalty rates). Compensation 

was first paid on 7 May 2014 and PIAWE from 12 February 2014 to 6 May 2014 (11.857 

weeks) based on gross wages of $18,650.76 is fairly calculated as $1,572.91 per week. 

(1) Did the worker injure his right hip and groin/hernia? 

The Senior Arbitrator held that there must be evidence of a sudden or identifiable 

pathological change: Castro v State Transit Authority (NSW) or, as Neilson CCJ stated in 

Lyons v Master Builders Association of NSW Pty Ltd, injury refers to both the event and 

the pathology arising from it. The issue of causation must be determined based on the 

common-sense approach set out by Kirby J in Kooragang Cement Pty Ltd v Bates. He 

cited the decision of President Keating in Department of Education & Training v Ireland, 

which set out the principles regarding the discharge of the onus of proof, and held that 

while the worker had given different versions of the mechanism of the alleged injury, these 

were “reasonably consistent”.  

While the events in question allegedly occurred after the worker was summoned to a 

meeting about his conduct on 8 May 2014, there were no statements from any employees 

of the respondent regarding the meeting and the decision to terminate his employment. An 

inference under Jones v Dunkel was justified, that their evidence would not have assisted 

the respondent, and little weight could be given to the respondent’s argument that the 

worker reported the alleged injuries on the background of “his impending termination”.  

(b) whether employment was a substantial and/or the main contributing factor?  

The Senior Arbitrator held that the medical evidence supported a finding of injury to the 

right hip at work on 3 May 2014, to which work was a substantial contributing factor, and 

an aggravation of a pre-existing impingement syndrome in the right hip, to which work was 

the main contributing factor. However, he was not satisfied that the worker suffered an 

inguinal hernia.  

(c) whether the insurer made a work capacity decision on 22 July 2014? and (d) jurisdiction 

of the Commission to make orders with respect to the alleged work capacity decision on 

22 July 2014 

The Senior Arbitrator stated (emphasis added): 

236. Section 44A (3) of the 1987 Act provides that work capacity assessment is not 

necessary for the making of a work capacity decision by an insurer… However, it is 

clear from a review of the letter that the insurer failed to comply with a number of the 

mandatory requirements in the Guidelines… 

238. However, the letter was not described as a notice of a WCD and it did not 

disclose that any work capacity decision had been made. The information that the 

insurer provided was in very general terms about what would happen in certain 

circumstances. There was no Information about the impact of the decision. 

239. No reasons were provided, presumably because the insurer had not made any 

decision. The evidence that was considered by the insurer was not identified and 

there was no indication how the PIAWE was calculated. The insurer did not advise 

when the decision would take effect, only that the applicant was nearing the end of 



WIRO Bulletin #37 Page 4 

the first entitlement period. The applicant was not offered the opportunity to provide 

any response and there was no offer of any assistance. Finally, the applicant was 

not advised of the process for seeking a review.  

240. It is true that s 43 (1) (d) of the 1987 Act confirms that a decision about the 

PIAWE constitutes a WCD, but this depends upon whether a decision has been 

validly made in accordance with the Guidelines. The facts in this matter suggest 

otherwise. 

In Birch, Keating P considered an insurer’s failure to comply with the Guidelines and held: 

…Failures on the part of an insurer, in complying with relevant Work Capacity 

Guidelines, going to an alleged ‘work capacity decision’, were described in 

Sabanayagam No. 2 as “irregularities” (at [98]). Sackville AJA at [145] of that decision 

described a failure by the insurer to comply with Work Capacity Guidelines as 

“indications that the employer was not purporting to make a decision about the 

Worker’s current work capacity.  

Although not conclusive, the insurer’s failure to comply with relevant Guidelines at 

the time, and its failure to describe the letter dated 29 November 2012 as a work 

capacity decision notice, are consistent with a lack of intention to make a work 

capacity decision... 

The Senior Arbitrator held that the letter is not work capacity decision and the Commission 

has jurisdiction to determine the claim for weekly payments.  

(e) extent and quantification of the entitlement to weekly compensation 

The worker alleged that the insurer underpaid him because it used an incorrect PIAWE 

and that PIAWE during the first 52 weeks is $1,788.18. However, the Senior Arbitrator 

determined that PIAWE is $1,548.23 per week, which increased by indexation as follows: 

(a) 1 October 2014 - $1,574.66; (b) 1 April 2015 - $1,596.71; (c) 1 October 2015 - 

$1,596.71; and (d) 1 April 2016 - $1,605.49. He found that the worker had no work capacity 

from 7 May 2014 to 17 June 2014 and from 4 July 2014 to 8 October 2014 and he then 

had capacity for suitable employment as follows: (a) for 8 hours per week from 18 June 

2014 to 3 July 2014 and from 9 October 2014 to 3 December 2014; (b) for 25 hours per 

week from 4 December 2014 to 30 January 2015; (c) for 30 hours per week from 31 

January 2015 to 15 April 2016. He assessed his ability to earn in suitable employment as 

being $35.72 per hour and awarded weekly payments under ss 36 and 37 WCA, with credit 

to the respondent for payments made. 

(f) the respondent’s liability in respect of medical expenses  

The Senior Arbitrator made a general order under s 60 WCA, subject to s 59A WCA. 

 

Lack of contemporaneous support for allegation of injury – alleged injury not 

reported to GP and treating neurosurgeon – injury not established on the 
balance of probabilities 

Threlfo v JA Crockett Pty Ltd [2019] NSWWCC 245 – Arbitrator Peacock – 18 July 

2019 

On 7 February 2004, the worker fractured his right tibia in a fall at work. The ARD alleged 

injuries to the lumbar spine and both legs as a result of the 2004 frank incident and an 

aggravation of pre-existing conditions in the back and right ankle. The insurer disputed 

liability for the back injury.  
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On 18 July 2019, Arbitrator Peacock entered an award for the respondent in relation to 

the alleged back injury. She noted that the worker previously recovered compensation 

under s 66 with respect to his right leg and underwent significant back surgeries for 

“degenerative scoliosis, spinal stenosis” in 2013 and 2016. However, he did not claim 

workers compensation for those surgeries, which were funded through his private health 

insurance.  

The Arbitrator held: 

85. I have to weigh all the evidence in the balance when making a determination as 

to whether Mr Threlfo suffered injury to his back on 7 February 2004. I take into 

account that Mr Threlfo was not cross-examined about his evidence. I also take into 

account Dr Powell’s opinion the 2004 incident “could well have caused mechanical 

aggravation of his developing spondlysosis”. I note however that Dr Powell 

immediately qualified this opinion by noting that any such aggravation was “not of 

sufficient clinical involvement to attract the attention of those treating him”. Against 

this, I weigh the fact that the first piece of evidence that Mr Threlfo injured his back 

on 7 February 204 is contained in his statement given in 2016, that is some 12 years 

after the injury. There is no contemporaneous support for the allegation of injury that 

is the subject of these proceedings. As I have set out in considerable detail above, 

Mr Threlfo did not report the injury to his general practitioner nor his treating 

neurosurgeon Dr Kuru. Whilst the explanation for the non-reporting of the injury on 

the claim form, and to the hospital, and to the doctors treating him for his knee, can 

be accepted because the focus was on treatment of the fracture, it cannot be 

accepted as an explanation for why he did not disclose the injury to Dr Kuru who was 

treating him only in respect of his back complaints. Nor did he disclose that he injured 

his back on 7 February 2004 to the IMEs Dr Collins and Dr Pillemer who saw him in 

the context of his claim for the knee injury on 7 February 2004. Dr Collins and Dr 

Pillemer were also given a history of back problems but were not told the back was 

aggravated in the fall on 7 February 2004. They were the IMEs who saw him 

approximately one year after the injury. The IMEs Dr Hopkins and Dr Powell have 

been given the history that he hurt his back on 7 February 2004 but this is a history 

given some 13 years after the event, with no contemporaneous support. Their 

opinions are to a material degree reliant on the history given. When all of the 

evidence is weighed in the balance, I am not satisfied on the balance of probabilities 

that Mr Threlfo injured his back on 7 February 2004 in the course of or arising out of 

his employment with JA Crockett...  

Accordingly, the Arbitrator entered an award for the respondent. 

 

Worker injured while playing a practical joke on a colleague was not acting 
properly within the scope of her employment and her conduct was not 
ancillary to her employment 

Taylor v Woolworths Limited [2019] NSWWCC 247 – Arbitrator Homan – 19 July 2019 

The worker was employed by the respondent as a batch operator and forklift driver. On 16 

November 2018, she fractured her left little finger at work, whilst hitting a metal crowbar 

against a rack with the intention of causing a loud noise and frightening a co-worker. She 

alleged that the co-worker had done the same thing to her about 3 weeks earlier and that 

she was angry because the respondent did not discipline him. Her employment was 

terminated as a result of the incident. She claimed compensation, but the insurer disputed 

liability under ss 14 (2) and 60 WCA. 
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On 25 March 2019, the worker claimed compensation under s 66 WCA for 12% WPI, based 

upon an assessment from Dr Endrey-Walder. On 18 April 2019, she filed an ARD claimed 

continuing weekly payments from 16 November 2018, s 60 expenses and compensation 

under s 66. The respondent filed a Reply, which included a s 78 Review Dispute Notice 

that also relied upon s 9A WCA. 

After hearing submissions during a teleconference on 16 May 2019, Arbitrator Homan 

gave the insurer leave to rely upon its Review Dispute Notice and it withdrew its reliance 

on s 14 (2) WCA.  

During the arbitration hearing on 2 July 2019, the worker amended the ARD to claim weekly 

payments for a closed period from 16 November 2018 to 20 June 2019. The parties agreed: 

that PIAWE is $1,200; that the respondent should have credit for payments made; that the 

primary issue was whether employment was a substantial contributing factor to the injury; 

and that if the dispute was determined in the worker’s favour, a general order under s 60 

WCA was appropriate.  

The Arbitrator held that s 9A (3) WCA makes it clear that the fact that injury arose in the 

course of the worker’s employment is insufficient to establish that employment was a 

substantial contributing factor. She cited the majority judgment in Badawi (Allsop P, 

Beazley & McColl JJA), summarised in its headnote, as follows: 

1. The tests for an injury ‘arising out of’ employment under ss 4 and 9 and for 

employment being a ‘substantial contributing factor’ under s 9A must be considered 

separately. It is not sufficient to find that injury arose out of employment and to 

therefore conclude that the employment concerned was a substantial contributing 

factor to the injury: [85], [91]. 

2. The meaning of an injury ‘arising out of’ employment for the purpose of ss 4 and 

9 is settled. An injury arises out of employment if the fact that the claimant was 

employed in the particular job caused, or to some material extent contributed to the 

injury. The phrase involves a causative element and is to be inferred from the facts 

as a matter of common sense: [73]-[76]. 

3. The phrase ‘substantial contributing factor’ in s 9A also involves a causative 

element. It is a different or added requirement to the ‘arising out of’ employment limb 

of ss 4 and 9, however the causal connection required for s 9A is not less stringent 

than that found in s 9. Mercer v ANZ Banking Group [2000] NSWCA 138; 48 NSWLR 

740 not followed: [80]-[85]. 

4. For employment to be a ‘substantial contributing factor’ to the injury for the 

purposes of s 9A the causal connection must be ‘real and of substance’. The 

language of the section is not to be confused with interpretations such as ‘large’, 

‘weighty’ or ‘predominant’. Mercer v ANZ Banking Group [2000] NSWCA 138; 48 

NSWLR 740 not followed: [82]-[83], [107]. 

5. ‘Employment’ for the purposes of s 9A is the same ‘employment’ that is under 

consideration in ss 4 and 9: [91] 

6. In determining whether worker’s employment was a substantial contributing factor 

the matters specified in s 9A (2) must be taken into account to the extent that they 

are relevant: [89]. 

7. Section 9A (2) (b) directs attention to the nature of the work performed and the 

particular tasks of that work and not to what the employee was doing at the actual 

time of the injury. It is an incorrect approach to consider some other activity other 
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than the employment that had preceded the injury and then seek a linkage with the 

employment from the standpoint of that preceding activity: [95]- [98], [105]. 

8. The Presidential Member’s failure to consider s 9A(2)(b) by reference to the work 

performed and the particular tasks of that work involved a misconstruction of the 

provision and was an error in point of law: [99]-[100]. 

9. Once it is accepted that ‘substantial’ in this case means ‘in a manner that is real 

or of substance’ the only answer when the test is applied to the facts of this case is 

that the contribution of the appellant’s employment to her injury was real or of 

substance: [107]. 

The Arbitrator held that when the injury occurred, the worker was not merely remonstrating 

with her co-worker, but was playing a practical joke herself. She did not accept that the 

worker was doing anything properly in the scope of her employment at the time of the injury 

and she was not engaged in a matter that was ancillary to the carrying out of her work 

duties. The act was not something that she was reasonably required, expected or 

authorised to do. 

Accordingly, the Arbitrator found that s 9A WCA was not satisfied and she entered an 

award for the respondent. 

 

 


