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Bulletin of the Workers Compensation Independent Review Office (WIRO) 

CASE REVIEWS  

Recent Cases   

These case reviews are not intended to substitute for the headnotes or ratios of the cases. 

You are strongly encouraged to read the full decisions. Some decisions are linked to 

AustLii, where available. 

 

Arbitrator Decisions 

Section 11A defence established – reasonable action with respect to transfer, 

discipline and/or performance appraisal 

Vinod v Boral Shared Business Services Pty Ltd [2019] NSWWCC 254 – Arbitrator 

Burge – 25 July 2019 

The worker alleged that he suffered a psychological injury under s 4 (a) WCA and an 

aggravation, acceleration, exacerbation or deterioration as a result of the nature and 

conditions of employment, with a deemed date of injury of 6 February 2017 (his last date 

of employment with the respondent).  

The worker claimed compensation and the insurer paid weekly payments until 21 

September 2017, but it then disputed the claim under ss 11A, 33 & 60 WCA. 

The worker alleged that he was subjected to poor management, workplace bullying and 

stress from a manager from around May 2015. He complained that his manager was 

“micromanaging… and over-bearing” and that his management style made him feel 

“threatened and intimidated” and that the detail that he required in timesheets for every 6 

minutes “was unreasonable and unachievable unless I did that task in my own personal 

hours”. He felt singled-out and bullied in relation to his timesheets. 

However, the respondent argued that the worker was not asked to do more than other 

employees regarding the completion of timesheets, which was an essential requirement of 

his employment. It arranged a number of meetings with him to discuss completing them in 

an appropriate manner, including meetings on 13 December 2016 and 12 January 2017. 

A final meeting was scheduled on 6 February 2017, but the worker did not attend and he 

subsequently resigned effective from that date. The worker’s refusal to complete and 

submit timesheets was a fundamental disavowal of a requirement of his employment and 

it acted reasonably in trying to get him to do so and attempting to assist him to complete 

that task. Its decision to terminate his employment was made after months of attempting 

to assist the worker to complete his timesheets and, at he resigned at the same time that 

his employment was terminated. The test for reasonableness under s 11A WCA is 

objective: Northern NSW Local Health Network v Heggie, and it had established that its 

actions were reasonable in relation to both performance appraisal and discipline of the 
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worker. It also argued that the worker has current capacity to either work normal hours in 

his old employment or the same hours with another employer and if there was a finding of 

incapacity, it did not reflect any economic loss. 

Arbitrator Burge conducted an Arbitration hearing on 3 June 2019 (although the published 

decision states “3 June 2017”. In relation to the s 11A defence, he stated, relevantly: 

67. In Hamad, Deputy President Snell at [88] said: 

… There may be cases in which causation of a psychological injury can be 

established without specific medical evidence, for example where there  is a 

single instance of major psychological trauma, with no other competing factors. 

The need for medical evidence, dealing with the causation issue in s.11A(1) of 

the 1987 Act, will depend on the facts and circumstances of the individual case. 

In the current case, as in most, there are a number of potentially causative 

factors raised in the applicant’s statement and the medical histories. Proof of 

whether those factors, which potentially provide a defence under s.11A(1), 

were the whole or predominate cause of the psychological injury, required 

medical evidence on that topic. The extent of any causal contribution, from 

matters not constituting actions or proposed actions by the respondent with 

respect to discipline, could not be resolved on the basis of the Arbitrator’s 

common knowledge and experience. 

68. In accordance with Deputy President Snell’s decision in Hamad, medical 

evidence in a case such as the present one is required which addresses those 

relative causative contributions before a finding as to whether the reasonable actions 

of a respondent “wholly or predominantly” caused the injury at issue… 

75. In Heggie, Sackville JA set out the following statements of principle regarding 

section 11A: 

59.  The following propositions are consistent both with the statutory language 

and the authorities that have construed section 11A (1) of the WC Act: 

(i) A broad view is to be taken of the expression ‘action with respect to 

discipline’. It is capable of extending to the entire process involved in 

disciplinary action, including the course of an investigation. 

(ii) Nonetheless, for section 11A(1) to apply, the psychological injury must be 

wholly or predominantly caused by reasonable action taken or proposed to be 

taken by or on behalf of the employer. 

(iii) An employer bears the burden of proving that the action with respect to 

discipline was reasonable.  

(iv) The test of reasonableness is objective. It is not enough that the employer 

believed in good faith that the action with respect to discipline that caused 

psychological injury was reasonable. Nor is it necessarily enough that the 

employer believed that it was compelled to act as it did in the interests of 

discipline. 

(v) Where the psychological injury sustained by the worker is wholly or 

predominantly caused by action with respect to discipline taken by the 

employer, it is the reasonableness of that action that must be assessed. Thus, 

for example, if an employee is suspended on full pay and suspension causes 

the relevant psychological injury, it is the reasonableness of the suspension 

that must be assessed, not the reasonableness of other disciplinary action 

taken by the employer that is not causally related to the psychological injury. 
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(vi) The assessment of reasonableness should take into account the rights of 

the employee, but the extent to which these rights are to be given weight in a 

particular case depends on the circumstances. 

(vii) If an Arbitrator does not apply a wrong test, his or her decision that an 

action with respect to discipline is or is not reasonable is one of fact. 

The Arbitrator held that the injury was predominantly caused by the respondent’s actions 

in relation to transfer to Ms Rea’s team and discipline about his failure to complete 

timesheets in the manner requested of him from 1 November 2016. As Sackville J noted 

in Heggie, a broad view is to be taken regarding the meaning of “disciplinary action”, which 

includes the entire process undertaken, not just the ultimate outcome. He also found that 

the respondent’s actions were reasonable  as was the requirement to complete timesheets 

in the manner that the respondent requested. Further, when it became aware of the 

worker’s issues regarding the timesheets, the respondent began a careful, measured and 

considered approach to try to assist him to complete the timesheets as required.  

The Arbitrator held that the respondent acted appropriately in undertaking an investigation 

about whether the requirements of the worker’s role were too onerous and following its 

completion, it took appropriate steps by way of discipline and performance management 

to try to have the worker comply with its directives. Also, when the worker complained to 

management about Ms Baker’s handling of his issues, she reacted in a reasonable manner 

by referring the complaint to the National Director of Human Resources. He held: 

202. In finding the actions of the respondent were reasonable, I have considered not 

only the specific actions taken, but also what transpired before and after the specific 

actions of the respondent. Having done so, I am satisfied on the balance of 

probabilities that the respondent’s actions in all the circumstances were fair, and as 

such, can be said to be reasonable. 

The Arbitrator held that it was appropriate to consider the issue of incapacity and he found 

that the worker has had an incapacity for employment since the date of commencement of 

the claim. He assessed the worker as having an ability to earn $650 per week and noted 

that as the worker claimed $1,301.34 per week, he had “a continuing incapacity” from 12 

September 2018 to date of $651.34 per week. However, he entered an award for the 

respondent in relation to the claims for weekly payments and s 60 expenses. 

 

Application for reconsideration of medical assessment for alleged 
demonstrable error in relation to assessment of PIRS categories – mistake 

by worker’s legal representatives in not appealing a MAC is not a ground to 
set aside the COD – reconsideration refused 

Wales v State of NSW (NSW Police Force) [2019] NSWWCC 257 – Arbitrator 

McDonald – 29 July 2019 

On 16 December 2014, the worker suffered a psychological in the course of his 

employment. He claimed compensation under s 66 WCA and the dispute was referred to 

an AMS. On 23 August 2018, the AMS issued a MAC that assessed 6% WPI and on 28 

September 2018, the Commission issued a COD, which determined that the worker had 

no entitlement to compensation under s 66 WCA.  

Out of time, the worker sought to appeal against the MAC. On 31 March 2019, his current 

solicitor sought reconsideration of the COD and asserted that while the previous solicitor 

had sent the worker copy of the MAC, the worker was not advised that a 28-day time limit 

applied to an appeal. The current solicitor made a further request for reconsideration on 
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26 April 2019, accompanied by submissions that also sought an extension of time under 

“s 357 (5) WIMA”. However, the Arbitrator presumed that the solicitor meant to refer to s 

327 (5) WIMA. The insurer filed a Notice of Opposition and asserted that no special 

circumstances existed and that as a COD was issued, s 327 (7) precluded an appeal.  

Arbitrator McDonald stated that neither parties’ submissions grappled with the 

applications to reconsider and set aside the COD. The Commission’s power to reconsider 

is discretionary and the principles that apply to its exercise were summarised by Roche DP 

in Samuel v Sebel Furniture Limited, as follows: 

1. the section gives the Commission a wide discretion to reconsider its previous 

decisions (‘Hardaker’); 

2. whilst the word ‘decision’ is not defined in section 350, it is defined for the purposes 

of section 352 to include “an award, order, determination, ruling and direction”. In my 

view ‘decision’ in section 350(3) includes, but is not necessarily limited to, any award, 

order or determination of the Commission; 

3. whilst the discretion is a wide one it must be exercised fairly with due regard to 

relevant considerations including the reason for and extent of any delay in bringing 

the application for reconsideration (‘Schipp’); 

4. one of the factors to be weighed in deciding whether to exercise the discretion in 

favour of the moving party is the public interest that litigation should not proceed 

indefinitely (‘Hilliger’); 

5. reconsideration may be allowed if new evidence that could not with reasonable 

diligence have been obtained at the first Arbitration is later obtained and that new 

evidence, if it had been put before an Arbitrator in the first hearing, would have been 

likely to lead to a different result (‘Maksoudian’);… 

7. depending on the facts of the particular case the principles enunciated by the High 

Court in Port of Melbourne Authority v Anshun Pty Ltd [1981] HCA 45; (1981) 147 

CLR 589 (‘Anshun’) may prevent a party from pursuing a claim or defence in later 

reconsideration proceedings if it unreasonably refrained from pursuing that claim or 

defence in the original proceedings (‘Anshun’); 

8. a mistake or oversight by a legal adviser will not give rise to a ground for 

reconsideration (‘Hurst’), and 

9. the Commission has a duty to do justice between the parties according to the 

substantial merits of the case (‘Hilliger’ and section 354(3) of the 1998 Act). 

The Arbitrator that if the failure to file a medical appeal was an error by the worker’s former 

solicitors, that is not a ground for setting aside the COD. However, it was necessary to 

consider the merits of the application by reference to the general principles regarding 

medical assessments and appeals. She noted that the substance of the proposed appeal 

is that a different assessment is more appropriate and held stated: 

52. Parker v Select Civil Pty Limited (Parker) was an application for judicial review 

which overturned a decision of a Medical Appeal Panel. The parties were referred to 

the decision at the telephone conference but the submissions filed do not refer to it. 

53. The appeal panel in Parker had set aside a MAC on the application of the 

employer where the grounds of appeal concerned the application of the PIRS 

categories. On the worker’s application for judicial review, Harrison As J said: 

The Appeal Panel identified the ‘error’ by stating that the AMS had erred in 

assessing Class 3 because on the proper application of the criteria an  
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assessment of Class 2 mild impairment is the more appropriate one on the 

history taken by the AMS and the available evidence. ([27]). (My emphasis).   

However, it is important to appreciate that the descriptors, or examples,  

describing Class 2 and Class 3 of impairment for self-care and hygiene are ‘ 

examples only’: see Jenkins. These descriptors are not intended to be  

exclusive and are subject to the variables that accompany a person seeking 

psychiatric help such as age, sex and cultural norms: see Ferguson… 

To find an error in the statutory sense, the Appeal Panel’s task was to 

determine whether the AMS had incorrectly applied the relevant Guidelines  

including the PIRS Guidelines issued by WorkCover. Even though the 

descriptors  in Class 3 are examples not intended to be exclusive and are 

subject to variables outlined earlier, the AMS applied Class 3. The Appeal 

Panel determined that the  AMS had erred in assessing Class 3 because the 

proper application of the Class 2 mild impairment is the more appropriate one 

on the history taken by the AMS and  the available evidence.  

The AMS took the history from Mr Parker and conducted a medical 

assessment,  the significance or otherwise of matters raised in the consultation 

is very much a  matter for his assessment. It is my view that whether the 

findings fell into Class 2 or Class 3 is a difference of opinion about which 

reasonable minds may differ.   

Whether Class 2 in the Appeal Panel’s opinion is more appropriate does  not 

suggest that the AMS applied incorrect criteria contained in Class 3 of the 

PIRS. Nor does the AMS’s reasons disclose a demonstrable error. The 

material before the AMS, and his findings supports his determination  that Mr 

Parker has a Class 3 rating assessment for impairment for self-care  and 

hygiene, that is to say, a moderate impairment of self-care and hygiene. There 

is an error of law on the face of the record. I am satisfied that the  plaintiff has 

made out a case for an order in the nature of certiorari. 

Applying these principles, the Arbitrator held that the prospects of the proposed appeal 

“appear not to be strong”. She was not persuaded that the COD should be set aside under 

s 350 (3) WIMA and she declined the application for reconsideration. 

 

 


