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District Court of New South Wales 

Court refuses leave to revoke an election to claim lump sum compensation 
for permanent impairment under s 151A WCA  

Glogoski v Workers Compensation Nominal Insurer [2019] NSWDC 154 – Russell SC 

DCJ – 3 May 2019 

Background 

In 1997, the plaintiff commenced employment with Ansett Australia as a Freight Handler. 

On 28 February 2000, he suffered a significant lower back injury and he underwent surgery 

on 8 September 2000. On 21 August 2001, he elected to receive compensation under s 

66 WCA. That election was irrevocable, except with leave of the Court under s 151A (4) 

WCA and the Court’s power to grant leave was found in s 151A (5) WCA, which provided: 

If, 

(a)   a person elects to claim permanent loss compensation in respect of an 

injury; and 

(b)   after the election is made, the injury causes a further material deterioration 

in the person’s medical condition that, had it existed at the time of the election, 

would have entitled the person to additional permanent loss compensation; and 

(c)   at the time of the election, there was no reasonable cause to believe that 

the further deterioration would occur, 

the person may, with the leave of the court and on such terms (if any) as the court 

thinks fit, revoke the election and commence proceedings in the court for the 

recovery of damages in respect of the injury. 

In October 2001, the plaintiff assisted to lift a heavy weight at work and suffered severe 

lower back pain and he did not return to work following this incident. On 8 February 2019, 

he applied for leave to revoke the election dated 21 August 2001.  
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Judge Russell SC noted that the leading authority in relation to the meaning of s 151A 

WCA is the decision of the High Court in State of New South Wales v Taylor [2001] HCA 

15; (2001) 204 CLR 461, in which the majority judgment summarised the applicable test 

as follows: 

4. Section 151A (5) (c) requires the court to determine whether it would be 

unreasonable for a person to believe that the evidence before the court, concerning 

the applicant's condition at the time of election, demonstrated that the further 

deterioration would occur. The reasonable cause for belief is determined by 

reference to the evidence before the court concerning the applicant's condition at 

that time and expert opinion as to what the medical prognosis for that condition was 

at that time. What the applicant knew or ought to have known is irrelevant. If the court 

determines that it would not be unreasonable for a person to believe that the further 

deterioration would occur, the application for revocation fails… 

11. It follows that the belief of the injured person, reasonable or otherwise, is not the 

criterion on which leave to revoke depends. For the same reasons, the belief of a 

reasonable person in the position of the injured person is irrelevant… 

13. Hence it is the court's view of all the evidence and not the injured person's belief, 

reasonable or otherwise, that is decisive. On this view, the test for the court is: given 

the medical condition of the applicant at the time of the election and the expert 

opinions as to its prognosis at that time, would it be unreasonable for a person to 

believe that the condition would further deteriorate as it had? The applicant for leave 

must prove a negative. He or she must show that it would be unreasonable for a 

person to hold that belief. The applicant will prima facie discharge that onus by 

tendering evidence indicating that such a belief could not be reasonably held. If a 

prima facie case is established, the employer has the evidentiary burden of showing 

that there exists another body of evidence that indicates a contrary conclusion. 

Ultimately, it is for the court to determine whether "there was no reasonable cause 

to believe that the further deterioration would occur" in accordance with the test that 

we have formulated. 

14. In determining the issue of "no reasonable cause to believe", the court does not 

determine whether, as a matter of probability, there was cause to believe that the 

further deterioration would occur. To approach the section in that way is to invert the 

negative proposition that it contains. On the evidence, two opposite beliefs may have 

been reasonably open as to whether the further deterioration would occur. If there 

was, the application for revocation fails. If on the whole of the evidence, whatever its 

source or sources, the court concludes that it would not be unreasonable to believe 

that the further deterioration would occur, the applicant fails. It is irrelevant that, on 

the same body of evidence, it would also be reasonable to believe that the further 

deterioration would not occur. In a case where the evidence admits of two 

reasonable, but opposing, conclusions, the applicant has failed to show that there 

was no reasonable cause to believe that the further deterioration would occur. 

Therefore, the Court needed to consider the plaintiff’s medical condition at the time of the 

election and the expert opinion regarding the prognosis at that time.  

His Honour found that when the election was made, the plaintiff was permanently unfit for 

work involving heavy or moderately heavy lifting; he was doing work involving heavy lifting, 

even though he was under medical advice not to; he had begun to experience the 

recurrence of symptoms in June 2001; and he had lumbar pain and restriction of movement 

with some symptoms down the back of the left leg and he was taking Valium for sedation 

and quinine for left leg cramps. In relation to the expert opinion regarding prognosis, he 
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found that: there was potential for increase in the level of permanent impairment in the 

back and permanent loss of use in each leg; the prognosis was guarded; no doctor 

suggested that the plaintiff would improve; and all doctors said that the plaintiff was 

permanently unfit for work involving heavy lifting, and that he should not do such heavy 

work.  

He found that the plaintiff failed to discharge his onus to prove that there was no reasonable 

cause to believe, based upon the findings of the doctors and their prognoses, that further 

deterioration would occur. Accordingly, he dismissed the application with costs.  

 


