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Supreme Court of New South Wales 

No issue estoppel results from an assessment of notional damages in 
recovery proceedings commenced by a workers compensation insurer under 
s 151Z WCA 

IAG Limited trading as NRMA Insurance v Lucic [2019] NSWSC 620 – Adamson J – 

28 May 2019 

Background 

On 31 August 2005, the first defendant (the claimant) was injured in a motor vehicle 

accident that occurred in the course of his employment. On 14 August 2016, the plaintiff 

(the CTP insurer of the negligent driver) admitted liability. The claimant received workers 

compensation payments in respect of his injuries and in 2007, the workers compensation 

insurer brought proceedings in the District Court of NSW against the negligent driver under 

s 151Z WCA (the recovery proceedings).  

On 3 October 2007, Truss DCJ entered judgment for the workers compensation insurer in 

the sum of $91,096.79, comprising $82,299.46 (weekly payments and out of pocket 

expenses) and $8,797.33 (interest). She notionally assessed the damages to which the 

claimant would have been entitled in a claim in negligence against the driver as being 

$196,800, comprising: $65,556 for past economic loss; $82,215 for future economic loss; 

$22,123 for past out of pocket expenses; $15,000 for future out of pocket expenses; and 

$11,906 under Fox v Wood. That became the limit of the worker’s compensation insurer’s 

statutory indemnity against the plaintiff and the plaintiff refused to make any further 

payments. 

The claimant then claimed damages under the CTP Scheme, but the plaintiff applied for 

this claim to be exempted from assessment by CARS on the basis that it was unsuitable 

for CARS assessment. However, on 30 July 2018, the CARS Assessor refused that 

application. The plaintiff re-agitated its application at the commencement of the CARS 

Assessment and pressed its submissions that there was an issue estoppel against the 

claimant arising from the recovery proceedings. 



WIRO Bulletin #34 Page 2 

On 31 August 2018, the Claims Assessor decided that: (1) there was no issue estoppel or 

abuse of process that would prevent his making, or otherwise affect, the assessment 

because the claimant was not regarded as “privy” with respect to the recovery proceedings; 

and (2) he assessed the claimant’s damages at $1,548,026.45.  

On 22 May 2019, the plaintiff applied to the Supreme Court of NSW for administrative 

review of the decision of the CARS Assessor, on 3 grounds: (1) alleged errors regarding 

issue estoppel and abuse of process; (2) alleged error in relying on a concession made by 

the plaintiff with respect to the neck injury; and (3) alleged error in determining past and 

future economic losses. The Workers Compensation Nominal Insurer was granted leave 

to intervene in the proceedings. 

The proceedings were heard by Adamson J. 

In relation to ground (1), her Honour stated that the matter turned on the question of 

whether, and in what circumstances, there is a res judicata or issue estoppel that has the 

consequence that the result of a worker’s action in tort against a wrongdoer affects, or is 

affected by, the result of the determination of the employer’s statutory indemnity order.  

She considered a number of authorities and noted that with the exception of the decision 

in Manners v Transfield, there had not been found to be an issue estoppel or res judicata 

on the basis of sufficient privity of interest between the worker and the employer. She 

stated: 

58. The principles established by Ramsay v Pigram were applied by the High Court 

in Tomlinson v Ramsey Food Processing on which the Claimant relied…. 

60. The High Court in Tomlinson v Ramsey Food Processing held that the orders 

made by the Federal Court did not create an issue estoppel as the worker was not a 

party to the proceedings and the Ombudsman did not represent the legal interests of 

the worker so as to give rise to an estoppel. The Ombudsman had been enforcing 

the award pursuant to his statutory functions and was not enforcing the worker’s 

entitlements on his behalf. 

Her Honour regarded this matter as being similar to Tomlinson, as the workers 

compensation insurer was enforcing the statutory indemnity in its favour when it brought 

the recovery proceedings. It was not bringing a claim on behalf of the claimant and its 

interests were distinct from his. The issues in the recovery proceedings were materially 

different from the issues involved in the claims assessor’s assessment of his damages, as 

were the parties. Although both matters involved a consideration of his damages, in the 

recovery proceedings the assessment was notional and was assessed at the date of 

judgment in those proceedings, which were within the control of the workers compensation 

insurer.  

Applying the principles in Ramsay v Pigram, she found that there is no, or insufficient, 

privity of interest between the claimant and the workers compensation insurer. She 

summarised the principles of res judicata and issue estoppel, in which “party”  includes a 

“privy” to the party, namely:  

(1) parties to proceedings are bound by judgments between them and essential 

issues decided in proceedings to which they are parties; 

(2) where a party could have made a claim against the other party to proceedings, 

but did not, the party will not be permitted, in further proceedings, to raise the claim 

since this would amount to an abuse of process: Port of Melbourne Authority Pty 

Limited v Anshun (1981) 147 CLR 589; 
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(3) as between the same parties, an issue estoppel will arise in subsequent 

proceedings on a different cause of action to prevent re-litigation of an issue already 

determined between them in previous proceedings: Tiufino v Warland (2000) 50 

NSWLR 104; 

(4) persons who were not parties to such proceedings are not affected except to the 

extent that a party to such proceedings is estopped from re-litigating in new 

proceedings against a different party an issue on which it was unsuccessful in 

previous proceedings since this, too, would amount to an abuse of process: Rippon 

v Chilcotin (2001) 53 NSWLR 198. 

Accordingly, she rejected ground (1) and held that the claimant was not bound by the 

notional assessment of damages in the recovery proceedings as he was neither a party 

nor privy to a party.  

Her Honour also rejected ground (2) and found that the CARS Assessor’s approach did 

not reveal any denial of procedural fairness or other error of law. He considered the 

plaintiff’s arguments, submissions and evidence to the effect that the claimant suffered, at 

best, a transient injury to his neck as a result of the accident and rejected them, preferring 

instead the evidence of Drs Coyne and Day, not only as to impairment but also as to 

causation. 

Her Honour also rejected ground (3) and found that the CARS Assessor had adopted a 

blended approach by discounting the capitalised sums for past and future economic loss 

calculated by reference to weekly figures. His reasons sufficiently explained the decision 

to assess damages in that way and he sufficiently complied with s 126 when the reasons 

are read fairly as a whole.   

Accordingly, she dismissed the summons and ordered the plaintiff to pay costs. 

 


