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Supreme Court of New South Wales Decisions 

Jurisdictional error – Decision of the Proper Officer of SIRA set aside 
because it failed to address a substantial, clearly articulated argument  

IAG Limited t/as NRMA Insurance v Jammal [2019] NSWSC 676 – Wright J – 7 June 

2019 

Background 

On 25 February 2015, the worker was involved in an MVA. He claimed damages and the 

plaintiff (the CTP insurer on risk) disputed the degree of permanent impairment. On 21 

February 2017, a Medical Assessor issued a certificate under s 61 of the Motor Accidents 

Compensation Act 1999 (the MAC Act) and assessed greater than 10% WPI (5% of the 

cervical spine, 4% of the right shoulder and 2% of the left shoulder), which was based upon 

the worker’s denial of pre-accident neck and shoulder problems.  

On 8 June 2018, the plaintiff applied for a further assessment of permanent impairment 

under s 62 (1) (e) of the MAC Act, because it received additional relevant information about 

the injuries that was capable of altering the outcome of the original assessment, but the 

worker objected. However, a Proper Officer of SIRA refused the application.  

The plaintiff sought judicial review by the Supreme Court of NSW and alleged that the 

Proper Officer erred by: (1) Failing to provide adequate reasons; (2) Failing to address a 

substantial argument, namely whether the additional relevant information was capable of 

having a material effect on the outcome of the previous assessment because it indicated 

that the whole permanent impairment as previously assessed was not caused by the 

accident; and (3) Wrongly imposing a requirement that there must be first “clinical 

examination findings” available in the additional relevant information before that 

information could be capable of having a material effect on the outcome of the previous 

assessment.  

Justice Wright first considered grounds (2) and (3).  
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He held that ground (2) was made out for the following reasons. 

• If, on a proper reading of the plaintiff’s application and submissions, there  was a 

clearly articulated, substantial argument that the Proper Officer did not address in 

her reasons, this would be an error that rendered her decision liable to be set aside: 

Dranichnikov Minister for Immigration and Multicultural Affairs [2003] HCA 26 at [24] 

(Gummow and Callinan JJ), [88] (Kirby J); Ali v AAI Limited [2016] NSWCA 110 at 

[66] (Basten JA, Leeming and Simpson JJA agreeing).   

• He identified the following issues:  

(1) Whether the plaintiff articulated clearly, in its application and submissions 

in relation to a further assessment, a substantial argument that the additional, 

relevant information, which was inconsistent with the history given by the first 

defendant, was capable of having a material effect on the outcome of the 

previous assessment because it could lead, on a further assessment, to a 

different conclusion concerning causation of the injuries and resulting WPI 

percentages? 

He held that a causation argument was clearly articulated in the application. 

(2) Whether the proper officer addressed this argument in her reasons? 

He held that the Proper Officer was clearly focussed on the absence of clinical 

examination findings in the clinical notes and she failed to consider whether 

the clinical notes contradicted or substantially undermined the first defendant’s 

history of no prior problems. She also failed to address whether, if his history 

was not comprehensive and accurate, the assessor’s finding regarding 

causation of the assessed 5% impairment was unsupported.  

• A Medical Assessor applying cl 1.41 of the Guidelines would be required to attempt 

to resolve the inconsistencies between the worker’s history and the material in Dr 

Nosir’s notes by having him respond to the inconsistent material during an 

assessment. How he might respond would not be a matter upon which the Proper 

Officer could speculate in determining the application and she failed to consider the 

Causation Argument.  

• He held that ground (3) was made out and stated that the Proper Officer is required 

to consider whether the additional relevant information is capable of changing the 

outcome of the previous assessment materially on other bases, such as a failure to 

establish causation, where those other bases are raised for consideration. Where 

the additional relevant information is capable of demonstrating that the complainant’s 

history was false or not comprehensive and accurate, a causation issue is likely to 

arise. He stated, relevantly:  

112. Accordingly, if the proper officer did consider the Causation Argument, 

and NRMA’s ground 2 fails, but rejected it because of her overly narrow 

understanding of her function under s 62 as explained above, her decision is 

affected by jurisdictional error. Misapprehending or disregarding the nature or 

limits of functions or powers where jurisdiction is exercised constitutes 

jurisdictional error: Craig at 177. 

113. In a similar situation concerning a refusal to grant a review under s 63 of 

the MAC Act, Basten JA held in Dominice v Allianz Australia Insurance Ltd 

[2017] NSWCA 171 at [7]; 81 MVR 249 (Dominice): 
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Where the proper officer refuses to grant a review on the basis of a legal 

misunderstanding as to the scope of his or her powers, there may well 

be grounds for judicial review of that decision. … 

• As grounds (2) and (3) were made out, it was not necessary to consider ground (1), 

but he stated that the reasons were detailed and disclosed the Proper Officer’s 

reasoning process more than adequately and he would not find them to be 

inadequate.  

Accordingly, his Honour set aside the Proper Officer’s decision and remitted the matter to 

SIRA for re-determination of the application for further assessment. He also made a costs 

order against the worker.  

 


