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JUDGE PHILLIPS’ DECISIONS IN RSM BUILDING SERVICES PTY LTD V 
HOCHBAUM AND TECHINCAL AND FURTHER EDUCATION COMMISION 
T/AS TAFE NSW V WHITTON ARE THE SUBJECT OF APPEALS. WIRO 

WILL REPORT ON THE COURT OF APPEAL’S DECISIONS IN DUE 
COURSE. 

 
WCC Presidential Decisions 

Duty to give adequate reasons and error in fact finding  

Fairfield City Council v McBride [2019] NSWWCCPD 28 – Deputy President Michael 

Snell – 20 June 2019 

Background 

The appellant employed the worker from about 1985 to 7 January 2005 (redundancy). The 

worker alleged that he injured the cervical and lumbar spines, both knees and feet and 

both upper extremities on 26 specific dates and a disease injury (deemed date: 7 January 

2005). He claimed weekly payments from 7 January 2005 to 30 June 2007, s 60 expenses 

and compensation under s 66 for permanent loss of efficient use of the right leg at or above 

the knee (injury on 31 December 1996). 

Arbitrator Anthony Scarcella identified the issues as: (1) whether any of the alleged 

injuries occurred; (2) whether there was any resultant incapacity; (3) the extent of any 

incapacity; and (4) whether any treatment expenses were reasonably necessary.  

On 20 December 2018, he issued a COD, which determined that the worker injured his 

right leg on 31 December 1996 and that he suffered consequential injuries to both knees. 

He found that the worker had suffered injuries on 10 later dates between 6 October 1998 

and 6 February 2004 and awarded weekly payments for the period claimed (under the pre-
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2012 scheme) and s 60 WCA expenses. He remitted the s 66 dispute to the Registrar for 

referred to an AMS.  

Appeal 

The appellant alleged that the Arbitrator erred: (1) In fact in determining the issues of injury; 

(2) In fact and law in determining weekly compensation; (3) In law in determining the matter 

on a basis not put by or to the parties; and (4) In law in failing to give adequate reasons 

and in particular, in failing to properly engage with the conflicting evidence. 

Deputy President Snell upheld grounds (1) and (4). He noted that the appellant argued 

that the reference to an aggravation on 7 January 1996 suggested that the date of injury 

was 31 December 1995 and, in that event, the injury pre-dated it being a self-insurer and 

the claim involved an insurer that was not joined to the proceedings. He stated:  

52. …The merits of this argument were not discussed in the reasons… Additionally, 

the claim form did not identify which ankle was injured. A medical certificate of Dr 

Doust, dated 8 January 1997,  gave the date of injury as “31/12/96”, the diagnosis 

as “Fracture L ankle” (emphasis added), and the treatment as “Rest and POP back 

splint”. The certificate certified the respondent unfit from 31 December 1996, to be 

reviewed on 12 January 1997. The appellant’s submissions relied on this certificate. 

If accepted, this argument was potentially fatal to the respondent’s case, that a 

fracture of the right ankle occurred on 31 December 1996, ultimately resulting in more 

widespread complaints in the right leg, including the knee. The analysis in the 

reasons at [82] does not deal with this issue of which ankle was injured, nor does it 

refer to the certificate of Dr Doust, which was direct evidence that the injury was to 

the left ankle… 

This issue was “critical to the contest between the parties” and it was necessary for the 

Arbitrator to “‘enter into’ the issues canvassed and explain why one case is preferred over 

another”. However, he erred by failing to engage with the parties’ competing cases involved 

error. The fact-finding process miscarried, which is an appealable error. Also, the reasons 

dealing with the allegations of ‘disease’ injury and the various frank incidents that were 

relied on did not comply with the duty to give reasons and involved an error in the fact-

finding process of the kind identified in Fitzgibbon.  

Accordingly, he revoked the COD and remitted the matter to a different Arbitrator for re-

determination under s 352 (7) WIMA. 

Appropriate standard of proof - “actual persuasion on the balance of probabilities” 

and not “comfortably satisfied”   

Estate of Clarke v State of New South Wales (Greystanes Disability Services) [2019] 

NSWWCCPD 29 – President Judge Phillips – 1 July 2019 

Background 

On 18 March 2007, the worker injured her cervical spine, left shoulder, lumbar spine, left 

knee and left hip in a fall at work. She later alleged that she also injured her right lower 

extremity (hip) and right shoulder at that time and/or that these were consequential injuries, 

but the insurer disputed these allegations.  

In her statement dated 27 February 2018, the worker said that she consulted her GP soon 

after the 2007 fall and complained of pain in her knees and hips. He was not sure whether 

the fall caused those problems or whether they were due to the nature of her manual work, 

but he diagnosed bursitis in the left hip and referred her to Dr Coffey. Dr Coffey 

administered steroid injections to the left hip and then performed surgery on 2 February 

2009. About 2 weeks later, she slipped while using crutches and injured her left shoulder. 
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On 16 November 2009, the worker underwent a gluteal tendon reconstruction on her left 

hip. She was later referred to Dr Graham, who advised against further hip surgery.  

In her second statement dated 28 May 2018, the worker stated that her injuries were the 

result of her accepted injuries, her altered gait and “secondary problems”.  

On 8 November 2018, Senior Arbitrator Glenn Capel issued a COD, which determined 

that the deceased did not suffer an injury to her right lower extremity (hip) arising out of or 

in the course of employment on 18 March 2007 and that she did not develop a 

consequential condition in her right lower extremity (hip) and right upper extremity 

(shoulder) as a result of the injuries suffered on 18 March 2007.  He remitted the matter to 

the Registrar for referral to an AMS in relation to a threshold dispute with respect to the left 

lower extremity and left upper extremity and awarded s 60 expenses totalling $566.45. 

However, the Senior Arbitrator issued a second COD on 17 December 2018, after 

receiving further submissions and records. This amended the remitter to the Registrar for 

assessment of the whole person impairment of the cervical spine, lumbar spine, left lower 

extremity (hip), left upper extremity (shoulder) and scarring (TEMSKI) due to injury 

sustained on 18 March 2007.  

Appeal 

The worker appealed and alleged that the Senior Arbitrator erred: (1) in fact in failing to 

find that she suffered injury to her right hip on 18 March 2007; (2) in law in doubting the 

veracity of her statement because it was “completed with the assistance of her solicitor in 

February 2018, some 11 years after her fall” without her being given the opportunity to 

respond to the inferences drawn; (3) in law in purporting to apply the principles in 

Kooragang Cement Pty Ltd v Bates  and Comcare v Martin  to the factual question whether 

she suffered injury to her right hip in the fall of 18 March 2007; and (4) in the factual findings 

that she did not suffer consequential conditions of her right hip and/or right shoulder. 

The worker died on 21 February 2019, after the COD issued and this appeal had been 

lodged, and the appeal was conducted upon instructions from her Executor.  

President Judge Phillips upheld grounds (3) and (4), but dismissed grounds (1) and (2). 

His reasons are summarised below. 

Based upon Elsamad and Drca, his Honour held that the Senior Arbitrator erred in law by 

applying a higher standard of proof, but he dismissed ground (1) as it did not allege an 

error of law. His reasons are summarised as follows: 

He noted the general principles and authorities regarding appeals that DP Roche stated in 

Raulston v Toll Pty Ltd and Sackville AJA’s comments in Northern NSW Local Health 

Network v Heggie. He held that the appeal is directed to the identification and correction 

of error and it is not a review at large of what the Arbitrator did or the findings made and 

cited the decision of Keating P in Ireland, relevantly: 

48. On analysis, I think, what their Honours said is not inconsistent with the 

requirement that the tribunal of fact be actually persuaded of the occurrence or 

existence of the fact before it can be found. On their Honours’ approach, what is 

required is a determination of the respective probabilities of the event’s having 

occurred or not occurred. There is nothing in that analysis to suggest that the 

determination in favour of probability of occurrence should not require some sense 

of actual persuasion.’”  

His Honour held:  

74.  As is clear from the above extract from Ireland, the Arbitrator “must feel an actual 

persuasion of the existence of that fact”. It is clear from a consideration of the Senior 
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Arbitrator’s decision that he was conscious that there was no contemporaneous 

evidence of injury to the right hip. Indeed, there was an absence of complaint and 

indeed even the appellant’s two statements were not strong on this point. Ultimately 

in paragraph [124] the Senior Arbitrator reached the following view: 

Bearing in mind the principles set out in Kooragang and Martin, and having 

regard to the evidence overall, I am not comfortably satisfied on the balance of 

probabilities that the applicant suffered an injury to her right hip in the fall on 

18 March 2007. (emphasis added). … 

76. The distinction between the phrases “comfortably satisfied” and “actual 

persuasion” where there are competing hypotheses about the existence of a fact (in 

this case injury) have been considered by Deputy President Roche in Drca v KAB 

Seating Systems Pty Ltd (DRCA).  In Drca Deputy President Roche held as follows: 

Last, by saying that there was not ‘sufficient evidence’ for him to be 

‘comfortably satisfied’ that Mr Drca’s gastrointestinal condition arose as a result 

of pain-relieving medication for his accepted back injury, the Arbitrator applied 

the wrong standard of proof. For an applicant to succeed in a claim for 

compensation, he or she only has to satisfy the Commission on the balance of 

probabilities of the facts that establish the claim. 

A mere mechanical comparison of probabilities, independent of a reasonable 

satisfaction, will not justify a finding of fact. The fact finder must feel ‘an actual 

persuasion of the occurrence or existence of the fact in issue before it can be 

found’ (Redlich JA, Harper JA and Curtain AJA in NOM v DPP [2012] VSCA 

198 at [124]; see also Dixon J in Briginshaw v Briginshaw [1938] HCA 34; 60 

CLR 336 and Dixon, Evatt and McTiernan JJ in Helton v Allen [1940] HCA 20; 

(1940) 63 CLR 691 at 712). 

Once the feeling of actual persuasion has been obtained, ‘it is sufficient for it 

to lead to the conclusion that the event in question is more likely than not to 

have occurred, with ‘a probability in excess of 50%’’ (McDougall J (McColl and 

Bell JJA agreeing) at [51] in Nguyen v Cosmopolitan Homes [2008] NSWCA 

246). 

The standard of being ‘comfortably satisfied’ is a higher standard than that of 

actual persuasion on the balance of probabilities. While the balance of 

probabilities standard will be satisfied if an Arbitrator is ‘comfortably satisfied’ 

that a fact exists, that is not a necessary prerequisite for satisfaction of the civil 

standard and the Arbitrator erred in applying that standard. The evidence only 

had to establish that it was more probable than not that the gastrointestinal 

condition resulted from the medication taken for Mr Drca’s accepted back 

injury… 

His Honour noted that Wood DP considered “comfortably satisfied” in Elsamad v Belmadar 

Pty Ltd (Elsamad), and he stated: 

Had the Arbitrator decided she was comfortably satisfied of the occurrence of the 

injury, as the appellant submits, that would not amount to error. Having found she was 

not ‘comfortably satisfied’ is, however, a contrary consideration and indicates that the 

Arbitrator was applying a higher standard of proof than the circumstances required, 

which the appellant failed to meet. (emphasis in original) 

His Honour rejected ground (2), which appeared to allege a failure to provide procedural 

fairness. He stated, relevantly: 
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88. Before dealing with the authorities on this issue, it is worth examining the dispute 

that was being dealt with by the Senior Arbitrator…The respondent addressed its 

opposition to these allegations and pointed to problems with the evidence. Having 

heard these submissions, there was no application by the appellant’s lawyers for the 

appellant worker to give viva voce evidence. It is therefore clear that the issues in 

dispute were well known and the appellant worker had the opportunity to present her 

case and to present arguments with regards to these issues, including on her 

credibility, which were ultimately ruled upon by the Senior Arbitrator. 

The Senior Arbitrator did not make an adverse finding of credit against the appellant, but 

rather considered that her evidence was unreliable due to the passage of time and the fact 

that it placed emphasis and reliance upon medical records and opinions of treating doctors. 

He stated: 

89. …I accept that the distinction between an adverse credit finding and one of 

unreliability ultimately produces the same result for the appellant, namely that her 

version of events is not accepted. However, it is clear that by the time the appellant 

produced the two statements that the Senior Arbitrator has referred to, the medical 

evidence and the lack of contemporaneous complaint of injury to the right hip was 

plainly apparent to the appellant and her legal adviser. Indeed, the statements direct 

their attention to such passages of the medical material which were said to be 

supportive of the appellant’s complaint of injury. It is clear that this was known to be 

a live issue and the appellant in her two 2018 statements attempted to address it. 

The Senior Arbitrator did not infer that the worker’s solicitor “was putting words into her 

mouth”, but “made an accurate statement of what transpired regarding the production of 

those statements”. He was satisfied that the issues in dispute before the Senior Arbitrator 

were well known to the parties, both of whom were represented by counsel, and as the 

appellant had every opportunity to be heard on them, she was afforded procedural fairness.  

In relation to ground (3), his Honour stated, relevantly: 

101. … Rather the appeal point is directed to the Presidential decision of Ireland and 

that the Senior Arbitrator ought to have been actually persuaded that the appellant 

suffered injury as alleged. As discussed above (in Ground One) this formulation by 

the Senior Arbitrator is in fact imposing a higher standard or burden of proof than the 

circumstances required and has been the subject of Presidential decisions in Drca 

and Elsamad. Even though the appeal point is not framed, as it was properly framed 

in Elsamad, the error of law exists…  

In relation to ground (4), his Honour stated, relevantly: 

114. As stated above in respect to Ground One, Raulston requires that actual factual 

error be identified. It must be shown that the Senior Arbitrator was wrong. In this 

case, the appellant has submitted that there was only one doctor whose opinion 

touched upon the question of consequential injury, Dr Giblin, and the implication is 

that the Senior Arbitrator was bound to accept it, there being no other evidence. It is 

also said that Dr Panjratan supported this view. This submission is incorrect. 

Factually it is incorrect for the reasons outlined (above) but the Senior Arbitrator has 

carefully weighed the opinion of Dr Giblin and for the reasons identified, accorded it 

little or no weight. This is not a factual error. 

115. However, on this issue, the Senior Arbitrator’s ultimate decision can be found 

in paragraph [156] of the Reasons set out below: 

In the circumstances, I am not comfortably satisfied on the balance of 

probabilities that the applicant has discharged the onus of establishing that she 
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sustained an injury to her right hip on 18 March 2007, or that she developed a 

consequential condition in her right hip and right [shoulder] as a result of the 

accepted injuries to her back, neck, left shoulder and left hip. Accordingly, there 

will be an award for the respondent. 

Following the appellant’s death, the President directed the parties to make submissions 

about whether her death altered any of the orders sought or any other orders that the 

Commission might make. The appellant’s solicitor replied as follows: 

The Applicant has already been awarded a combined 20% WPI in regard to the 

cervical spine, lumbar spine, left lower extremity (left hip), left upper extremity (Left 

shoulder) and Scarring and we were seeking additional WPI in respect of injuries to 

her right hip and right shoulder. 

We will submit that President Phillips’ decision in RSM Building Services v 

Hochbaum [2019] NSWWCCPD 15 is incorrect. We say Section 39 (2) of the 

Workers Compensation Act 1987 is a factual question, whether the worker was more 

than 20% when payments stopped. Just because the assessment has not been 

carried out under section 65 does not take away from that fact. That submission is 

bolstered by the situation in this case in which an assessment could not be carried 

out on a dead person. 

If the Applicant is successful on the Appeal, the only assessment really in play is Dr 

Giblin and if the applicant gets over the threshold the estate can preserve its rights. 

His Honour noted that these submissions did not engage with the Direction and he stated: 

127. The only matters on appeal before me are those constituted by the four grounds 

that I have dealt with. The power on appeal is that as provided for by s 352 (5) of the 

1998 Act and is limited to the correction of error. The Senior Arbitrator did not decide 

any issue pertaining to s 39 of the 1987 Act as it was not argued before him. By 

definition, no error in approach could therefore arise. These four grounds have been 

decided and there is thus no power to decide any further question pertaining to the 

Hochbaum decision or indeed the construction of s 39 of the 1987 Act.  

Accordingly, his Honour remitted grounds (3) and (4) of the Appeal to a different Arbitrator 

for re-determination and concluded that the parties are at liberty to make such submissions 

as they see fit regarding Hochbaum and s 39 WCA.  

Voluntary ambulance worker within the meaning of cl 16 of sch 1 WIMA – meaning 

of “in cooperation with the Health Administration Corporation” 

 Secretary, Ministry of Health v Dawson [2019] NSWWCCPD 30 – Deputy President 

Michael Snell – 2 July 2019 

Background 

The applicant was an enrolled nurse employed at John Hunter Hospital and was also a 

member of St John Ambulance Australia (NSW) (St John), which was to provide first aid 

services to the Newcastle Jockey Club on 18 and 19 September 2015. On 18 September 

2015, she arrived at Broadmeadow Racecourse and in concert with a divisional 

Superintendent from St John, she unloaded some equipment from her car and parked. 

They began putting up a marquee (from which the first aid post was to be conducted) and 

while doing so, a wind caught the marquee, which wrapped around her legs and caused 

her to fall. She suffered a fracture dislocation of her right ankle, which required 2 surgeries, 

and she was off work until 9 March 2016. On 9 May 2016, she claimed compensation from 

the appellant, but it “reasonably excused” the claim on the grounds that she was performing 

volunteer services and was not a paid employee of “St John Hospital”. It disputed the claim 
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on 30 August 2016, denying that she was a worker under s 4 WIMA and asserting that 

voluntary ambulance workers with St John are not covered by sch 1 WIMA. 

On 25 July 2017, the applicant claimed compensation under s 66 WCA for 13% WPI. The 

insurer disputed the claim and denied that she was a worker employed by St John. She 

then filed an ARD which claimed weekly payments, medical expenses and compensation 

under ss 66 WCA. 

On 20 September 2018, Arbitrator Philip Young issued a COD, which determined: 

• Although the applicant was not rendering first aid when the injury occurred, erection 

of the marquee was a necessary preparation for the provision of first aid, which fell 

within the meaning of being “in connection with” the rendering of first aid. She was 

therefore involved in “ambulance work” at the relevant time; 

• She was engaged in that work “voluntarily and without obligation”; 

• As to whether she was engaged in “ambulance work with the consent of or under the 

authority and supervision of or in cooperation with the Health Administration 

Corporation” (HAC), he referred to a Government Gazette that the applicant relied 

upon, which indicated that St John was paid by HAC for certain work and evidenced 

a relationship between St John and HAC. He held: 

I am comfortably satisfied, because of the Gazette entries, that there was a 

general financial relationship between St Johns and [the HAC] and that 

accordingly in general terms at least, the HAC consented to the presence and 

involvement of St Johns and its participation in providing first aid and other 

services to the general public. Were the situation otherwise, St Johns would be 

supplying first aid services to the general public without the consent of the HAC. 

• Cooperation existed between St John and the HAC and the applicant’s work fell 

within the umbrella of that general cooperation. Therefore, cl 16 of sch 1 WIMA 

applied. 

Deputy President Snell stated that for cl 16 to apply, the applicant must satisfy at least 

one of three propositions, namely: (a) that she engaged in the work with the consent of the 

HAC; (b) that she engaged in the work under the authority and supervision of the HAC; or 

(c) that she engaged in the work in cooperation with the HAC. He noted that the Arbitrator 

found in her favour in relation to propositions (a) and (c). 

The appellant alleged that the Arbitrator erred as follows:  

(1) by relying on the Gazette entries as evidencing a “relationship” between St John 

and the HAC, as those entries were not relevant to this issue;  

(2) by failing to consider what was required to establish “cooperation” between the 

applicant and the HAC, which went to the Commission’s jurisdiction to make an 

award; and  

(3) by finding that the pro forma document was evidence sufficient to establish 

“cooperation”, where the appellant’s unchallenged evidence was that it did not 

require this document and, in any event, the form did not establish “cooperation”. 

DP Snell upheld ground (1) and stated, relevantly: 

25. The initial step in the Arbitrator’s reasoning was that the Gazette evidenced a 

financial relationship in which St John “was paid by the HAC for certain work”. He 

reasoned that, “because of the Gazette entries”, there was a “general financial 

relationship” between St John and the HAC. He reasoned from this that “in general 
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terms at least, the HAC consented to the presence and involvement of St Johns and 

its participation in providing first aid and other services to the general public”. 

The initial step in this reasoning process was flawed… 

He held that the Gazette does not provide for payment by HAC to St John for certain work 

and it does not evidence a financial relationship between Sr John and HAC.  

Grounds (2) and (3)  

DP Snell upheld ground (3) and stated that it was not necessary to determine ground (2). 

His reasons are summarised below: 

46. The basis on which the Arbitrator dealt with the issue of ‘co-operation’ was 

essentially found at [23] of his reasons. The Arbitrator said that “co-operation existed 

between St Johns and the HAC and [Ms Dawson’s] work fell within the umbrella of 

that general cooperation”. The evidence on which the Arbitrator apparently relied in 

making this finding was that of Ms Dawson, that a pro forma document, setting out a 

patient’s complaints, treatment and advice was completed by St John volunteers 

such as Ms Dawson, and “this document was provided to officers within the HAC and 

became part of the HAC’s records”. The Arbitrator said “[t]hat arrangement in my 

view is powerful evidence of co-operation between St Johns and the HAC”. … 

60. In the passage of the reasons where he arrived at his view on ‘co-operation’ ([16] 

– [23]) the Arbitrator did not refer to Ms Murphy’s evidence, that the provision of the 

pink copy of the patient record was an internal procedure of St John, not required by 

NSW Health, which generated its own records that were transferred with the patient. 

Ms Murphy was employed by the NSW Ministry of Health from 2010, and her 

responsibilities included “overall leadership and strategic management of workers 

compensation”, and management of insurable risks other than workers 

compensation. It is not improbable that she would have knowledge of the paperwork 

associated with patient transfers and the like. There was no specific evidentiary basis 

for concluding that she did not have such knowledge. 

61. Ms Murphy’s evidence on this topic was consistent with the notations on the 

Confidential Patient Record itself. The notation at the top of the pro forma document 

provides that the top copy is to go to “State/Territory Office”, and the pink copy to the 

patient. One can conceive that a patient may well take his/her copy if being 

transported to hospital… The directions for dealing with the document (see [48] to 

[51] above) on their face appear to be directions emanating from St John, rather than 

requirements of the HAC. It does not indicate that the pink copy was provided to HAC 

and became part of their records. Not all patients treated at first aid would be 

expected to require ambulance transport. In circumstances where a patient was 

simply treated at first aid, the directions on the pro forma document indicate the pink 

copy would be given to the patient. 

62. The Arbitrator did not reject Ms Murphy’s evidence, it was simply not referred to. 

The Arbitrator did not indicate that it failed to satisfy the requirements of r 15.2 of 

the Workers Compensation Commission Rules 2011 or otherwise give any reason 

for not considering it. In Mifsud v Campbell Samuels JA said: 

Accordingly, a failure to refer to some of the evidence does not necessarily, 

whenever it occurs, indicate that the judge has failed to discharge the duty 

which rests upon him or her. However, for a judge to ignore evidence critical to 

an issue in a case and contrary to an assertion of fact made by one party and 

accepted by the judge – as the defendant’s denial of having consumed alcohol 

– may promote a sense of grievance in the adversary and create a litigant who 

http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_reg/wccr2011423/
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is not only ‘disappointed’ but ‘disturbed’ – to use the words which appear in the 

New Zealand case of Connell v Auckland City Council (1977) 1 NZLR 630 at 

634.  

DP Snell held that the Arbitrator erred in failing to deal with Ms Murphy’s evidence and this 

was an error of the type referred to in Waterways Authority v Fitzgibbon at [129] to [130]. 

The use he made of the pink copy of the Confidential Patient Record was potentially 

important in various ways. He attached significance to it and it appeared to be the dominant 

reason he reached the view he did on ‘co-operation’. The erroneous finding affected the 

result, and involved appealable error. Ground No. 3 is upheld.  

He stated that cl 16 of sch 1 WIMA is “a conferring provision with a beneficial purpose” and 

it should be construed beneficially and he held: 

71. I do not accept the appellant’s submission that, for the requirement of co-

operation to be satisfied, it is necessary that “mutual and enforceable obligations” be 

in place. The words of the clause do not suggest such a requirement. To the contrary, 

the situation with which the clause deals is one where a volunteer, without obligation, 

engages in any ambulance work. It is necessary that the putative deemed worker 

engage in such work without obligation. There are multiple clauses in Sch 1, dealing 

with deemed workers, which involve contractual arrangements (by way of example 

see cll 1, 1A, 2, 2A and 3 of Sch 1). These contrast with the words of cl 16, which do 

not require the existence of enforceable obligations, and indeed specify that the 

ambulance work is to be carried out voluntarily and without obligation. 

72. The finding that the Arbitrator made was based on co-operation. The requirement 

is that the ambulance work be “in co-operation with” the HAC”. This third scenario 

may be contrasted with the first two of the scenarios in subcl (1), satisfaction of which 

requires that the work be “with the consent of” the HAC, or “under the authority and 

supervision of” the HAC. The first two of the scenarios direct attention to the HAC; 

did it consent to the person engaging in any ambulance work, or did it exercise 

authority and supervision over such work. The third alternative directs attention to 

whether the putative deemed worker engaged in the work “in cooperation with” the 

HAC. It directs attention to the relationship between the alleged deemed worker and 

the HAC”. 

He decided that “cooperation” should be given its primary and natural meaning, namely “to 

work or act together or jointly” (Macquarie Dictionary Online) and concluded: 

77. Whether the evidence established that Ms Dawson engaged in the ambulance 

work in cooperation with the HAC depended, at least in part, on the view that was 

taken of the lay evidence of Ms Dawson and Ms Murphy. The Arbitrator relied 

essentially on Ms Dawson’s evidence dealing with the pink copy of the Confidential 

Patient Record, that it was “provided to officers within the HAC and became part of 

the HAC’s records”. The evidence of Ms Murphy was that the HAC had its own 

paperwork that was used in patient transfers, and it had no need of the pink copy of 

the Confidential Patient Report generated by St John. If this were accepted, it is 

difficult to see that the other evidence about the pink copy could lead to a conclusion 

that the relevant work was “in co-operation with” the HAC. ‘Co-operation’, in the 

sense of working or acting together or jointly, would not be present. 

Accordingly, he revoked the COD and remitted the matter for re-determination by a 

different arbitrator and observed that s 67B of the Health Services Act may be of relevance.  

  

http://www6.austlii.edu.au/cgi-bin/LawCite?cit=%281977%29%201%20NZLR%20630
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Extension of time to appeal under r 16.2 (12) of the WCC Rules 2011 – 

exceptional circumstances – demonstrable and substantial injustice – 
whether proposed treatment is reasonably necessary under s 60 WCA 

Broadspectrum Australia Pty Ltd v Skiadas [2019] NSWWCCPD 31 – President 

Judge Phillips – 5 July 2019 

Background 

The worker injured her back on/about 15 November 2011; she injured her neck on 9 July 

2014; and also suffered injuries to those body parts as a result of the nature and conditions 

of her employment. In previous WCC proceedings, the employer was ordered to pay s 60 

expenses including the costs of and incidental to anterior cervical discectomy surgery at 

the C4/5 and C5/6 levels, which Dr Al Khawaja performed on 15 April 2016. On 8 

December 2017, Dr Al Khawaja sought approval for posterior fusion at those levels, but 

the insurer disputed that this proposed surgery was reasonably necessary.  

On 7 December 2018, Arbitrator Rachel Homan issued a COD, which determined that 

the proposed surgery was reasonably necessary treatment pursuant to s 60 WCA. 

Appeal 

The employer sought to appeal, but its Application for Appeal did not comply with the Rules 

and it was lodged out of time. Therefore, it required an extension of time for the appeal to 

proceed. The proposed grounds of appeal were:  

(1) The Arbitrator erred in fact and law by finding that the proposed surgery was 

“potentially effective…” for relieving the respondent worker’s symptoms in 

circumstances where there was no expert evidence to this effect and the respondent 

worker’s expert evidence was contrary to such finding;  

(2) The Arbitrator erred in law in that she failed to provide any, or any adequate, 

reasons for the finding that the proposed surgery is “potentially effective…”; and  

(3) The Arbitrator failed to properly engage with the appellant employer’s 

submissions in the hearing in respect of the following such that the appellant 

employer was not provided a proper hearing:  

(i) Dr Al Khawaja had not properly addressed the radiological evidence and 

has proposed surgery to treat complaints of pain rather than any structural 

deficiency; and  

(ii) that the first fusion had not been successful because it had been carried out 

to treat complaints of pain rather than any structural deficiency. 

Extension of time 

The appellant’s submissions on time primarily concerned difficulties in filing a complete 

application due to the legal representatives and counsel being on leave over the Christmas 

and New Year holiday period, and the need to retain new counsel on 30 January 2019 due 

to health issues. The Respondent did not oppose an extension of time.  

President Judge Phillips stated that r 16.2 (12) of the Rules provides to the effect that 

the Commission constituted by a Presidential member may, if a party satisfies them, in 

exceptional circumstances, that to lose the right to appeal would work demonstrable and 

substantial injustice, extend the time for making an appeal.  

In exercising this discretion, the Commission must have regard to the principles discussed 

by Mc Hugh J in Gallo v Dawson, which were summarised by Roche DP in Allen v Roads 

and Maritime Services, as involving the need to have regard to: (a) the history of the 
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proceedings; (b) the conduct of the parties; (c) the nature of the litigation; (d) the 

consequences for the parties of the grant or refusal of the application for the extension of 

time; (e) the prospects of the applicant succeeding in the appeal, and (f) upon expiry of the 

time for appealing, the respondent has a vested right to retain the judgment unless the 

application for extension of time is granted 

His Honour noted that in Land Enviro Corp Pty Ltd v HTT Huntley Heritage Pty Ltd, the 

Court of Appeal held that the primary considerations on an application for leave to extend 

time within which to appeal are: (a) the extent of the delay and the reasons therefor; (b) 

the prejudice to the applicant if the application were to be refused; (c) the prejudice to the 

defendant from the delay if the application were to be granted; (d) the prospects of success 

on the proposed appeal. 

In Yacoub v Pilkington (Australia) Ltd Campbell JA stated:  

(a) Exceptional circumstances are out of the ordinary course or unusual, special or 

uncommon. They need not be unique, or unprecedented, or very rare, but they 

cannot be circumstances that are regularly, routinely or normally encountered: R v 

Kelly (Edward) [1999] UKHL 4; [2000] 1 QB 198 (at 208).  

(b) Exceptional circumstances can exist not only by reference to quantitative matters 

concerning relative frequency of occurrence, but also by reference to qualitative 

factors: R v Buckland [2000] EWCA Crim 1; [2000] I WR 1262; [2000] 1 All ER 907 

(at 1268; 912-913).  

(c) Exceptional circumstances can include a single exceptional matter, a combination 

of exceptional factors, or a combination of ordinary factors which, although 

individually of no particular significance, when taken together are seen as 

exceptional: Ho v Professional Services Review Committee No 295 [2007] FCA 388 

(at [26]). 

(d) In deciding whether circumstances are exceptional within the meaning of a 

particular statutory provision, one must keep in mind the rationale of that particular 

statutory provision: R v Buckland (at 1268; 912–913). 

(e) Beyond these general guidelines, whether exceptional circumstances exist 

depends upon a careful consideration of the facts of the individual case: Awa v 

Independent News Auckland [1996] 2 NZLR 184 (at 186). 

His Honour held that it is also necessary to bear in mind the system objectives and 

procedure before the Commission in determining whether exceptional circumstances are 

present. However, the appellant’s submissions did not specifically address this issue and 

nothing in the history of the proceedings, the conduct of the parties or the nature of the 

litigation was relevant one way or the other. However, he concluded that if an extension of 

time was granted, the appeal would not succeed on its merits and there is no prejudice to 

the appellant if its application for an extension is refused. His reasons for this decision are 

summarised below. 

His Honour rejected ground (1), noting that this attacked a factual finding that the proposed 

surgery was “potentially effective”. Based upon Raulston, it is not sufficient that the 

Arbitrator may have preferred one view over another – her conclusion must be wrong. 

However, the medical evidence failed to substantiate the appellant’s argument that this 

finding had no evidentiary basis as the purport of the opinions of Dr Al Khawaja and Dr 

Patrick was that the surgery was “potentially effective”. Based upon the decisions in Rose 

and Diab, this is a relevant consideration for a finding of reasonableness under s 60 WCA. 
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His Honour rejected ground (2), which alleged that the Arbitrator failed to provide any or 

any adequate reasons for finding that the proposed surgery was “potentially effective”. He 

noted that the principles regarding the adequacy of reasons were recently considered by 

DP Snell in Fairfield City Council v McBride, which he summarised as follows: 

(a) McColl JA in Pollard v RRR Corporation Pty Ltd said that “[t]he extent and content 

of reasons will depend upon the particular case under consideration and the matters 

in issue”.   

(b) Her Honour said: 

The reasons must do justice to the issues posed by the parties’ cases. 

Discharge of this obligation is necessary to enable the parties to identify the 

basis of the judge’s decision and the extent to which their arguments had been 

understood and accepted … it is necessary that the primary judge ‘enter into’ 

the issues canvassed and explain why one case is preferred over another.  

(citations omitted) 

(c) Her Honour said that “[b]ald conclusionary statements should be eschewed” 

His Honour stated, relevantly:  

110. At Reasons [51] and [53], the Arbitrator was reviewing two leading cases in the 

area of determining whether medical treatment is reasonably necessary, namely 

Diab and Bartolo. In both of those cases Deputy President Roche outlined the 

approach to determining if medical treatment is reasonably necessary and set out a 

number of matters that the Court will have regard to, one of which is the potential 

effectiveness of the treatment.  

111. The finding at Reasons [59], when properly understood, is merely the 

Arbitrator’s application of Deputy President Roche’s approach to the evidence that 

had been reviewed. The Arbitrator concluded that the proposed surgery was 

potentially effective and there is support for this finding in both Dr Al Khawaja’s 

evidence and in Dr Patrick’s evidence (referred to above).  

112. It is clear that the Arbitrator, in accordance with the comments of McColl JA in 

Pollard, did indeed “enter into” the issues canvassed and explained why she 

preferred the opinions of Dr Al Khawaja and Dr Patrick. This is not a “bald 

conclusionary statement” that is warned against, rather this is a finding coming at the 

end of a process of reasoning and weighing of evidence. The Arbitrator undertook 

an appropriate analysis of the evidence. 

His Honour rejected ground (3), which alleged that the appellant was not provided with a 

proper hearing and held, relevantly: 

120. It is well accepted that a party is generally bound by the conduct of their case. 

The Arbitrator determined the matter on the basis of the arguments that were 

advanced. The appellant cannot now attempt to reagitate matters in a manner that 

is not consistent with the conduct of the case at first instance.  

121. There is no basis to the allegation that the Arbitrator failed to afford the appellant 

a proper hearing on these issues. The first issue which is complained about was 

succinctly made to the Arbitrator and is the subject of detailed findings. There is no 

basis to say that the Arbitrator “failed to properly engage” with this submission. This 

submission in fact is clearly incorrect. Secondly, the manner of complaint raised by 

the appellant was not raised below and it is unfortunate that it is alleged that the 

Arbitrator was somehow said to have failed to engage with an argument that was not 

made. 
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122. This appeal ground, which is advanced ostensibly as a complaint about not 

being given a proper a hearing, is in reality a complaint with respect to an adverse 

factual finding which was, on the evidence, available for the Arbitrator to make. There 

was no error in this approach. 

Accordingly, he determined that the appeal did not have any prospects of success and he 

refused the application for an extension of time. 


