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WCC - Presidential Decisions 

Section 11A (1) WCA – factors to be considered in assessing whether action 
with respect to discipline was reasonable – s 11A defence failed  

Westpac Banking Corporation v Mani [2019] NSWWCCPD 41 – Deputy President 

Wood – 9 August 2019 

The worker was employed by the appellant as a Customer Experience Manager from about 

2006. On 25 November 2006, he underwent heart surgery and commenced a graded 

return to work in February 201, after which he attended weekly meetings with his team 

leader. From and after 29 September 2017, he met with both his team leader and Ms Bray 

(their manager). 

At a meeting on 7 February 2018, the worker was handed a formal performance warning 

letter, which asserted that at the meeting on 29 September 2017, he was advised that he 

had been placed on an informal performance improvement plan. Seven focus areas and 

measures for improvement were identified, which were said to have been agreed for 

inclusion in the informal improvement plan. The targets and measures in respect of each 

focus area were listed, as well as “agreed actions”. Details of the discussions undertaken 

at eleven meetings conducted between 1 October 2017 and 22 January 2018, were 

provided. In conclusion, Ms Bray acknowledged that there had been some slight 

improvement in his performance, but that it was not to the standard required by the 

appellant and that the letter was a first formal warning in respect of his performance. He 

was advised that a formal performance improvement plan was in place, and that if he had 

not achieved the required level of performance by 28 February 2018, the appellant would 

consider its options, which included consideration of whether to terminate his employment. 

After this meeting, the worker ceased work and claimed compensation for a psychological 

injury allegedly caused by “bullying, harassment, mistreatment, misleading, disingenuous 

and capricious conduct” by his managers. The respondent accepted that he suffered a 

psychological injury, but relied upon s 11A (1) WCA  (reasonable action taken or proposed 
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in respect of performance appraisal, discipline or the termination of employment), and it 

disputed that he had no current work capacity. 

Arbitrator Sweeney noted that the worker relied upon the decision on Sackville AJA in 

Northern NSW Local Health Network v Heggie, which set out the propositions that were 

consistent with the statutory language and the authorities regarding the constructions of s 

11A (1) WCA. The appellant was required to prove that its actions were reasonable in both 

process and substance.  

The Arbitrator stated that the assertions of bullying and harassment were not helpful in 

identifying the incidents that led to the injury. He accepted that the worker may have been 

upset that Ms Bray was monitoring his work, and may have felt intimidated by Ms Bray, but 

he was required to assess which of her actions caused the injury and the use of such a 

label to describe “apparently courteous interaction between worker and manager only 

obfuscates the issue”. In any event, it is necessary to go behind the label of the action and 

look at the substance in order to determine whether conduct constituted “performance 

appraisal”. While it was arguable that the informal or formal plans may fall within those 

parameters, it was not necessary to determine this issue given his subsequent findings. 

He stated: 

94. It is tolerably clear that the warning notice involved chastisement and that the 

balance of the meeting was incidental to the issue of the letter. In other words, it was 

part of the process leading up to the issuing of the warning letter. It was in respect of 

discipline. The meeting was also intended by the [appellant] to be the first meeting 

with the applicant in a formal performance improvement plan. It is the [appellant’s] 

contention that there was an earlier informal performance improvement plan in place 

which commenced on 29 September 2018. The applicant disputes that he was told 

of this plan. While this argument is important, it must be kept in mind that section 

11A(1) does not refer to performance improvement as one of the actions of the 

employer which can defeat a claim for compensation for a psychological injury. 

The Arbitrator held that the warning letter and meeting on 7 February 2018, were matters 

relating to “discipline”, based upon the decisions in Kushwaha and Milovanovic. As to 

whether the appellant’s actions were reasonable, he considered the principles set out in 

Pirie v Franklins Ltd [2001] NSWCC 167. On balance, he considered that the appellant 

had established reasonableness with respect to the meeting on 8 February 2018, but he 

had concerns regarding the train of events that led to it. He noted that the worker had been 

employed for many years without complaint and that Ms Bray identified him as a worker 

who required coaching and upskilling during the period when he was unable to work 

because of his coronary artery issues. It was unclear how a decision could have been 

made regarding his performance at that time. Also, the evidence in October 2017 was 

inconsistent with the worker being on an informal improvement plan. Further, the absence 

of a reference to it in the emails tended to show that the worker was not told about it or its 

stages and if the appellant chose to put an informal plan in place, with the knowledge that 

it could lead to a formal plan that may in turn end the worker’s career, he should have been 

informed of the nature of the plan and its consequences. Failure to do so would amount to 

a failure to afford the worker procedural fairness. 

The Arbitrator held that the appellant failed to prove that it informed the worker of these 

matters and as it “seemed unreasonable” that it relied upon breaches of a plan of which he 

was unaware, its actions with respect to discipline were not reasonable.  
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The Arbitrator awarded the worker weekly payments under ss 36 and 37 WCA on the basis 

that he had no current earning capacity from 8 February 2018 to 8 May 2018 and that he 

was thereafter able to perform suitable employment and to earn $360 per week (50% of 

the minimum wage). He also awarded s 60 expenses. 

 

 


